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— & AL F 81272008 32 7])
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A3 Foo WA A7 ARTA A=
Ard 7 &

Fo= WA AR FARY AL AHF HES HlEOR st F 1
AZHOE o5 718 ARHAl #E AE 2 AAE AuE aTt S Aotk
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=7k F8 FHYFEA 3T A5 HE A Fa
Fig AP | - FHQ Fug AHEY BE pp.114~116
— 3 A 7Y 82
vl Al A 3 — 71933 ZA 2 :E_LE\_]_:— }EZE] A= ! .
gz | FEAND IHge} b R R EEG D A6 o
719
AR D AR | - ARIARE B S E 2 2B BE 116
APANR |- AAIERAE 4R 719 PP
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Chief of Staff
Senior Legal Advisor Media Issues
Chairman Legal Advisor Wireline Issues
Kevin J. Martin Legal Advisor Wireless and International Issues
8%) Administrative Officer
Confidential Assistant
Staff Assistants(2%)
Senior Legal Advisor Media Advisor
Commissioner Legal Advisor Competition and Universal Service
Michael J Copps Legal Advisor Wireless and International Issues
(5%) Confidential Assistant
Staff Assistant

Wireline Issues

Senior Legal Advisor
Media Issues

Legal Advisor

Legal Advisor Spectrum and International Issues

Commissioner
Jonathan S. Adelstein

Staff Assistant

(5%8)

Special Assistant

Confidential Assistant and Director of Outreach
Legal Advisor

Commissioner
Deborah Taylor Tate
(4%3)

Legal Advisor

Confidential Assistant
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Commissioner
Robert M. McDowell
(57)

hief of Staff
Chief of Staff and Wireless and International

Senior Legal Advisor
Special Counsel

Legal Advisor

Wireline Issues
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Deputy Chief of Staff
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AHA| 7o) AT} ‘Annual Assessment of the Status of Competition in the Market for the
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EB-03-MD012 | VS| B iiSouth Telecomm. 7 USC. §2010),
Comm. 7. 25 §251(c)(3), §252(d)(1)
SBC Advanced 2004
EB-04-MD-006 | Earthlink, Inc. Solutions g 31' 47 U.S.C. §201(b), §202(a)
SBC Communications |
Ameritech
MAP Mobile | Pacific Bell Comm. | 2005. | 47 US.C. §201, §251,
EB-05-MD-013
Comm. SBC Comm. 7. 12 §415
Southwestern Bell
Bright H T Electri 2006.
EB-06-MD-003 | o owe athipa Blectrie 47 US.C. §224
Networks Company 2.27
C t Georgia P 2006.
EB-06-MD-005 | _ e corgla Towet 47 US.C. §224
Cable Comm. Company 6.2
North County | MetroPCS California | 2006. 47 US.C. §251(b)(5),
EB-06-MD-007
Comm. LLC 9.5 §201(b), §202(a)
EB-07-MD-001 | Qwest Comm. Farmers and Merchants | 2008. | Discovery orderefi pu‘rsuant
Mutual Telephone Co. | 1. 30 to 47 C.FR. §08-§29
EB-07-MD-003 Comcast Georgia Power 2007. 47 USC. §224
R Cable Comm. Company 9. 26 o
EB-07-MD-005 Broadwing AT&T Inc. 2007. 47 U.S.C. §201, §202,
Comm. 12. 28 §203
N tt Electri
Fiber anagan?e ectric 2008,
EB-08-MD-003 . Co.Verizon New 47 US.C. §224
Technologies 5.2
England
) ) 2008. ) )
EB-08-MD-004 Verizon Embarq Corporation 7 28 47 U.S.C. §201, §203
APCC 2008. 47 US.C. §201(b),
EB-08-MD-006 . Next-G Comm.
Services, Inc. 8. 11 §276(b).
Matrix Management
AP N k M t | 2008. 47 U.S.C. §201
EB-08-MD-007 . CC etwor] ana.genllen 008 7 U.S.C. §201(b),
Services, Inc. | USP Communications | 8. 13 §276(b).

Zcom Networks




104

A AT A 3l A #+H4
North Count . 2008.
EB-08-MD-008 | o O™ | Cricket Comm. 47 US.C. §201(a), §201(b)
Comm. 8. 15
Armstrong 2008.
EB-08-MD-009 Utilities Tne. Embarq PA g 21 47 US.C. §224

*EB: {3, MD: 7422 1% (MDRD)
A8 FCC &5 o)A

<IE 315> H208Z= 24| M ZH ZIH FEE XZ =5

7 A & o @

# 4 Y& (Order of Dismissal) 10
A3 3 (Order of Reconsideration) 10
2 9] 4%(ERRATUM) 8

™ 3 (Order) 245

A% 2 ¥HM0.&0.) 70
4]%](Hearing) 1

AN E H#(Order of Review) 10

*MO&O: Memorandom Opinon and Order
AH&: FCC &9j0]4]
(3) FA14B] A 2K Telecommunications Consumer Division)
FCCY] AR} A oS Fete FA ABIAPYHFARESConsumer and Govern-
mental Affairs Bureau)¥} Fi=o] FAlAH| A Folt), T4l R RT= ofgle] G-
71%5& 7

w2} B AR o]§ Far

>
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ol

— zElAe] 22 9 ANl B

HE

}\1]:]])\01] T;stl xd:u% B3 2} %)

HAES B & 5 =S
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— LRl A BAMEIZ Aea B, SR
7G5 Fel=tel A
~ FCC 0] 2014 HEE AUTOR BT & Y=S )y 257
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Zol AAE A7 o] FFCC/L AAHOE 24 R Aol Bk B
£ 2 Age gaael §

>
B>
=
~
:;1‘
X
me
ol
ne!

¢

<E 316> SHLHRITE Fe §L Y TAY

74 4% We A 78 SANEIEEE 1A ¥ 5
@ FE9 B AIS022(7F2 915 AS032(ZS)
A2062(AH51Ate] ka4l
A= H
@ #He 7 A503%, A5045(AA 2 2) fﬂ“‘)%—
HEA “Z e
@ 234 nHE 74 201 Z(H 1 29k 2 (X}EZ:]S(—;;} gekid
. ASSZOIY AR BHEA), | o w
@ Slamming 201 Z(H 1222 ) (2;1_15—32;31)
Telephone  Consumer ~ Protection ~ Act | (w2 2] 9JukA]
© =4 = (TCPA, ApeMAREH) A27ZE | wa) = Tige v
FCC 714 #164.1200%
® Do Not Call A201Z(AM B2~} 2 F)

5, BE 2HAEE N9 AR 2RI RARES O] Hste] A 2dlal,

5 heted JF=e] FALHAAT}F FAY EE FCCTg ol
Rt RS ZASH 521 40| A= Slamming, 2%, do-not-call 91RF F5FAIAL
A2 Z 7IEl FAALAALY Anap #A o ALYl thete] T4 B FCCT8 9
W B2 ARSI Q3 A5 Wtk AL A §Abalo] AR, =
< ke B 9 a1, AR WE, A% T, A AL A, 717 ¢
T, W8 HA 5 oSS AN E AZ 5 Aok 53] BAY As032s 717
A AQAEAE FCC 714 Siutel théte] SAetaL o

A
& ANZAZ AT 5 Qe AFL Polsn Yok FA2HATY 9T 2 09
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Fol sh=A AR, olF FHAE BF 2AE AR Fd=w AN A

S03Z(b)(5)°N whe} S 7ol Al Fuk-E A1 (citation) & WS} 87T 74L& FCC

7k Aske 71IZGoD)Hel A Ae e APuEeg Sefjof vk FA=L o]
7

4, Citation W3} o]%F, FL3 $HHS P 72

SHEZ & oS I
ol [ - ZA - pieETe BT S SN
= HA QAN ANoH&E XE
e I RN EE S k2 |23 s R
== HE HEH(30Y U
FH FCC FAIAH AT HyEe TS gl E3431a 344 vHAH,

slamming 3 £ F29} 28 o] &z} HE #AH o]

SRR HaeE W) S7 2 2 A 5 Ak ol9fdd® FA
ZHRRTRE R 7] ahe 2 D S5 R s dl el tig FARIAE W
ATHAHIA Ao gl w1 A7]ol] &g 712314 “Quarterly Report on Informal

Consumer Inquiries and Complaints Release” 318 7).

16) 21 #5032(b)(5)(authorizing the Commission to issue citations to persons who
do not hold a license, permit, certificate or other authorization issued by the
Commission or an applicant for any of those listed instrumentalities for violations of

the Act or of the Commission's rules and orders).
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<¥E 3—17> o8 BT #HYE %X i
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E3gvHAE

T BAY A201%0b): AHl= 27"
#l: 2000. 3~2003. 10 A FF F13, FIHZE F31

Slamming

T AR A201%(b): AMul2st oF, AW A2ssx:
AR BHA WA FCC 74 Al64.1120%: B4

>
>,
S,

L B PN

T BAH A2272(0b)(1)(C): Asgrle] ALg A"
FCC 774 #64.1200%(a)3): & &4
o ZA|AH): 2008 T WA F 437

Do Not Call

o FQ W& National Do-Not-Call =0 523+ A3}ol F1 A
3l 5 =4

o T W3 FCC 14 A64.1200Z(c)(2)

0 ] A

—1999. 12~2008. 6 7t & AWFFAE W F 507, A<
F 64, T4 F 441, HEFEH = 14

— Timeshare Register, Do-Not-Call |4} & $20,000 HE Aot
(2008. 6. 11) =

A3} ol
(Telephone Solicitation)

o B WU 47 US.C. §227(b)(1)(B), 47 C.FR. §64.1200(a)(2)

o %3] AHd:

—2001. 12~2008. 6 7t #&A HFEAE F 13670 23

— So Clean Inc., 48 Hslol| =& Fus}t AE HF $18,000
(2008. 6. 6)

— Warrior Custom Golf, Inc., 4% A3} g Fuds} A4
A HARE 7 Aol gk 59 (2006. 6. 23) &

7|€}, TCPA #&

o 2] AHl:

— & AT F 1 Ty

— 1-800 Contacts, Draper, Utah, A5 3} Tho]dd A|2H ALE
T 9 RS AE (2005, 1. 29)

o)

Operator Service
Providers
(OSP)/Operator Service
Disclosures

o392 W8 Operator Service Al 3AF B AMu]x I/ 5

o T Hif: 47 US.C. §226(b)(1), 47 C.F.R. 64.703(a)

o %2 AHd:

—2000. 11~2004. 3 7, #&d 594 F 27

— ASC, OSPA Y A8} #& 1A A OSP WA (branding”) B &

&l
w370 Suk 7heA B, S9$A $125,0002004. 3. 19) T
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o W&
o F8 W& AHAALSZTS A% BUF AMHIE AT B
o ## Wi 47 US.C.§214(e)(1)B); 47 CFER. §54.405(b),
§54.411(d)
Lifeline/Link — Up o ZA]| Ak
Outreach —2004. 5~2005. 117}, & EFAt F 27, 592 F 27,

A % 14
— CenturyTel, A4 5%% 28t 43 Lifeline ¥ Link-Up A&
A B Fo24 $75,0002005. 11. 17) 5

T8 W& o<l EH’& PR H2A g5 o

o B Hif: 47 US.C. §713, 47 CFR. §79.2(b)(1)(i)

o Zx] AH:

= 2005. 2~2007. 37k, A AFAL F 77, FARHE F 421

— Waterman, Montclair Communications, Z}elQ1e] 715
A FH(Closed Captioning Rules) & F2|#4 $36,000
(2007.3.7) 5

~
d
o
b
2
op~

o F9 W& 1AALFYESIA K (customer proprietary network
information, CPNI) 2.3 &

o ## Wil 47 US.C. §222, 47 CFR. §64.2009(c)

o & Al

—2006. 1~2008. 2 7k, #& spol=pl Fal 37, HEAIF 28
2, AR B 74, 5994 53

— CTC Communications Corp., CPNI & EoloZ $100,000
(2008. 2. 19)

— = Fa— A IALSFNENTA R BRIM(CPNI Certifications)
Az 7ozl zﬂ%(zoo& 1. 29)

Mok AMEH T ol

17) A201Z(b)E “BaAMu 28 BEE BE o7, 29, BF, 72 I8 g
Zolojo} ghetal AL A

18) A258F= “EE EAAAAE FCCr}F Aok st Eeldate] oshA] ghaA
© 7F4AE g A st Rl Y AstEAEIA Y] MAS A 5 Jiop
Zhal FAskaLl s

19) A227Z2((b)(1)(C)o = “HtH 7)o FAFas Huj7] 98t dsie 27, 7
FEIZ171 & 718 717] ARES s AR AL A skl e

20) OSPE 7 53} A2 A o, ZpAlel] thate] 1o Al ®&stA defof shm, o]
[EFHE oHW QT
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o &
0 F8 W& FCC AHIAPZRARE(CGB) 9] HIE414 Wl
gt 9 A9 5
o &4 Wit 47 CFR. §1.717
=5 A 0 ZA] Ape):

—2008.2.19 #A HFASH F 104
— AT&T, Inc., FCC2] B FA17 w1ddl] 3 35 A1) HFAet
$96,000;(2008.2.19) &

A3Hd 9 =H(Ofcom)

1. Ofcom Z=Z|, Of|At & OI& 1A

7}. Ofcom 7] &
g9 T 741717 Ofcom(Office of Communications)< 2003 12€ 294 ¥4
W3 th Ofcome 7129 57 FA7177F B3] 2 2Z oz w8

oy w7159 9 8)(BSC, Broadeasting Standards Commission), 4%

A

N
FN
=
2,
il

e TAIE E99d SHEH A YS)|(ITC, Independent Television Commission),
EXNTAIE g9 5219198 (Oftel: Office of Telecommunications), *A2H] L
TAE L4E 2] 2 ¢ 93] (Radio Authority) ¥ 34 FA84S HEH 2t
HU A o] 2] ¥ 8] (Radiocommunications Agency)2] THA|ASHS HHE QATo}
WY B AZIFoIth 20039 7Y 17Y 6§ 411Z2E FHE I 5
BR=dl, Ofcom®] H2 9 Az o] yete] FA 202 WA= o] gt
Ofcome %29 &4 ALE st W7 22L& 3HFE 283t
H A7 FEE F6lal 9low, A 21939} e H(Board and Executive),
A7) advisory bodies), 71EF ¥ 3](Committees)Z T4 5] AT} Ofcom £ 3]

21) CGBOI|A AT&Tell tist F 24719] HlF44 914 A7)
22) kbs HEAS, FHAREIS— G719 W B8 741717 Ofcom, 714 712k 2007.
Ofcom E-9o]A].
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U1 4| zsg

(Policy Executive), <% %8 -(Operations Executive) 2 4]

<E 318> THI7I S

L /\ﬂ q

o=

Es}
S =

3 9]¢ 3] (Executive Committee) S ZF

2, 37
23)
=g

Qs

A FA B Foke] A7 % T AT
OFTEL Radiocommunications Agency
Independent Television Commission Radio Authority OFCOM
Broadcasting Standards Commission
<¥E 3-19> Ofcom?| F2 X2 2o} & M2K2008/09)
; FAE ST
Z L2~ P
o | R g an | pamag | FHEE g g
o} A7k =32) Ao 33k zyd9=
ol LRSS 20 = 20T
A TAES X A7) A9
o« OXEALS o
Tdo}da 7 « A< 9 inclu-
St Ofcom Z2F B
o . sion %! 1= g i
. 09| o]
e A =y o FFAMIZ W (media literacy)
o, | WS HE [« NGN EHI 2o o8 o] = VA E %
JJT\_ (DifalDiVi-' OETV-OJ 7:11@ o= ‘74\_ — [ A EUR ﬂ
ok derfil Review,| 53 2 A= P ANARE ] el e
o = = =
: e st 43 A Y
DDR e Ofcomd &n} _
) o g A ST
= T "Huv o Ho]g 7HH]_
R
23) A 3J(Advisory Committees) ol = AHIAARE 93], =01 Q1A 93], 3
AR Y3), F3h ARE3) )7} Atk 71EF 9193 (Board Committees) o= i'Ei‘
221719]943](The Content Sanctions Committees), 3-8$113)(The Fairness Committee), 417

$1913)(The Election Committee), 77AF$]13](The Audit Committee), 27373193

(The Remuneration Committee), HI/%dd A3 <<

remuneration committee)”} 1T}

3J(The Non-Executive member
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3] o g | THE AT
gu | A | PR ETRAS g g B E
A7l A4
o I A . HEo] &34
A 3l g Fuh o =3
A8 | A e |t TOEAE Al A R g 5
3t Ofcom A on =32 _ .
o | %Xﬂﬁ —Zr ol S 2 75l ey
ZJE% A A
o o ZZAH| 2~ Hle AHR} AR
@PQ ° ‘z[—lﬂr% }\H _/JZ\_% -?’]—5—]' £ z;q 1;_2 _Jf_7_7” ° ?_]E117‘1J }\]EHQ]
it & AHIZ « NGN FH| a9 As o ArA A = 54
a; oA 7tssl e FETVY HA a}u]no As= @ e AP P
1o S = . =] ~ Eiul o
(| AT | S e gy wewa gz S EUE AR
(DDR¥3hH o Zhed
7haE A
o A ZH LY
& * Ofcom®] ®n}<) =] gl of
1HE A A & 59 FHE
A N © 2IEWE,
Qd « 2L AR o A=, Hof
o]%) T AE AdAzo] A
=& s}
A& Ofcom Annual Plan 2008/09
Ofcom< §&2 ZX317] 93 FAARES &2 Fa1, ol A7) 8 v
o) 57} Robg Fo okz HYS) 7} F2o) U A ke ST Aok
— Fa%e AR
— 744 92 g4 F32
— 352 M (delivery of public interest objectives)
— AH2F A 8t 2 A -S(regulatory compliance) 57
— TAIE SIS ¥ - BAF Zyda AN Ad
1}, Ofcom 1244
Ofcom®] -2 HFoA dFsAnt, 55 GEE 98t 24 Wi FAolu
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A2 AL ez A= =], Ofcom ¥3](Board of
Ofcom)= L3-S E3al] 6o HIAA R 744511, o]9fo] CEOE E3gh
3] AFdede] Atk 69 HIZEY H19(C] K Members)) d-3-(DTI) F#3} &
u|tjolAZ 2B (DCMS) Ao] 5oz dHsiy U7)e 3~54do|th CEOE
o] drgstar, 1 vhe] o Q95 CE0Y FHS wol 91937} 9
3EY Ofcome A7 FA| Lt Z1AAM do JHES JY3kY, o)At
85% o]4to] Lulk 7]A SAlolth. Ofcomdl] Z¥-3h= & Q9L 2008 39 7)&
o= g12%olt},

Ofcome TS Ado 2 ==, 4 denlds oo W A7p], 1
2 UEA 9 AJA o] &3 #AS 8u] Fo] i, Ha} #) vlg- 35
o] HEFog 93} Ofcom 2007/89% <2FFES 1307t u}--=(of 2kl
1509 v 9=y

ok AREA] G5 '3 A 23
Ofcom?] TFAFF= YT (Executive)oll X et FPH= Ofcoms] FH=

Z 9 gsde), A58 A E gt JPFe ZAHAT Y LY
U3, Ofcom®] 714l AF-5 Bdste AAR P (Policy Executive) = o]

ANE Bea, ADZ9 N5 249 AL, TR AN S} G, DA

24) SAHIS] T Ofcome] A4 %5k WA DY) 4 TIE 2%, Ofeom]
ZAukd 2ol gk 745, 20033 SAH JAH WEES A g T8 7%
S 24 Ofcom®] k2 WaF +9
— 39 9] Qo] AKStaff Members)= the Ofcom Executiveol] A A1k
+ 33+ 7(the Chief Executive of Ofcom), A 32 A = Hel= 1
, BAZRPF A g APINY 1§ 7%

2~
T

ol
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X XH| 2 (Information Services)

+ 9122} (Human Resources)

« A1 (Finance)

o F34= A IF(Spectrum Policy Group)

+ $9%(Operation) — Central, Field2 %

[d2! 3—15] Ofcom YZRHE TR

Chief Operating

Directorate of Spectrum

Information Finance Human Planning & Policy Opgrating Operating
Services Resources (Field) (Central)
Development Group
=t H
ISP ES HE OIMTHA JIE Lo 1= 2L(8F) 22(5Y)
2. Ofcom THM|ESH 3! HMIES Hek

7}k Ofcom®] TFAIF A%
Ofcom®] W&54 FEAZIBLE t9] 67FA YF-E Adrh
— AANE Fokre] HA o8 g
— B A7SAMR LT Sl AGellA o8 ThseteS S
— B 12 TV 2 B MEls SR
— 0ol glofM Tkl #A
— ARAEE Ao S RN A48 BE

— AFAES B3N Ev Zdo|HA F25H S

A7F 23 T AL FAAHDTHF 8 A=

=]
B
Aol Oftelo] 35Tt W& AL A 2E=R(DCMS) ] 542 =0]
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gGdet, A W #FA A7) 2 ITC(Independent Television Commission),

RA(Radio Authority), BSC(Broadcasting Standards Commission) 5] A1t}
Ofcom2 T4l B w2kl tish Aub& Q1 A P AeHS PAFSt} Ofcom2)

HPAL g eFar i, HE 2 AT FY T FAY

2006, 1 1990, AW 1998 5 HAYPOZTH etk A FAH 9SS

o AR VTS FHA0E Sfen dov, Aol Yol AU

2|3 BCxoF ABIE, Ag2x) B 719 AR AATS IRt BAA 78

OFT9} 3522 HE(concurrent jurisdiction)dtal AT A F242 ohs3} 2th
« B qrAlelwE AZNER 2 A 718 s A 7] el Al71E ol E 1L

A3kal 45 st B ARRES BEE FAI7|HS AR EHA E
s 54A0E 5217 #EE AREE Ofcome] g
AN A 183 Qe wEAA o 54 B A g FAE FAMAA
= FAYARE At FAARIALY WE 2o EFE Y Slh mEtA WAL
A= AAY B ol FAY wE HIRIT FHa)of dok
SAAEAY] B3 A BAHY W 2H(FA
TAIZ1H-E sgARtl A& HME(BAY Ee SAIR)S 24k gtk Ofcom

2 R E A8 WHES AEM "tk YuHH 02 OfcomS W23 9IWHA|
R

f

Ofcome} AL WAL F-2 FAE olrk, o5 AT, WA, 2
AR EEA QAR Solth Fo 4BEe TULHon e Fus
AW 2IE Pl F5E wEsel Pl Tt PHAA SRR ALS
HES Atk BB TV 2 etle Zeadd g sla, 34, 294 o
Bshy Sol tha Wl sl thesn 2S5 Eud 1aS oEe uE
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ZA} 2 (Qukael | — OFT — WAL Qe — OFT
A
AgK12h EAIX] | — OFT Ofcom — Ofcom — OFT%} Ofcom
appeal — CC — CC — CC

- CC(Competition Commission)> 1998 M o3 HAHE S A7 BLE 7|&Y
MMCE thA|
A& w2001, 797 (2004)

[O2! 3—16] Ofcom RISHFEAM =

SEC

(Enforcement team)

Spectrum Enforcement
Team

Broadcast Bulletin

Competition & Consumer
Enforcement Bulletin

2 L AHIX A A
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. Ofcom THA|F 3 73k

Ofcom®] 2007/8A0) Yt 2 ZAH(decision)= AHHEH, 14| 3lsl= 24
o] Zalete AR AN Bt F 4279 A% 7, TAE Asshe AL 71
Q whd, slsl= AL 22700y Hh SAS AWEH, A t3k FF
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<E 321> Ful oA HdE

A ¢k3} fof A 73} wok
« g Fubr AR A3 * VoIP9] Z1gARI2 34 o3}
o 2 Ay g o B2 EobA ol (mis-selling) ol
o Fa A F7F e 2HANE Bedhr] 98t e A
o A4 ool tigh A ¢kst =Y 5
o 2ol FAIAE] tig Al 43} 5

FARS FEE Foks B A hF 2Ro] REL AASGE, F 42
A0 A4 7 T34 Bd 240l 218 AXFATEAL B, FARE B
z W
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BNetzAZ 3 o] WA E Zlolth BNetzAv SAHA AP A2 AW BA
E=EHY 4FF9el Fdse 5HE IESRA o Z(ANETAIEY
(BNetzAG) Al1Z), FAIHd ot Fojd 59} AeHS PARTHEAIH(TKG)
A116%).

(1) 919 (prisidenten)
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90% A1 A2 o] AEHTE o] B, FHANEALY] AtEHHY 2 1 9
& A2l BNetzA B! 71 o o] oAtk

g, TKG A1347% 2200 oA, FAZGER ] A2 2 4ol 9, 24
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54) Section 90 Information to and Participation of the Federal Cartel Office
(1) The court shall inform the Federal Cartel Office of all legal actions arising from
this Act or from cartel agreements and cartel decisions. The court shall, upon
request, transmit to the Federal Cartel Office copies of all briefs, records, orders
and decisions.
(2) The President of the Federal Cartel Office may, if he considers it to be appropriate
to protect the public interest, appoint from among the members of the Federal
Cartel Office and, if the legal action concerns one of the undertakings referred to
in Section 29, also from among the members of the competent supervisory
authority, a representative authorised to submit written statements to the court, to
point out facts and evidence, to attend hearings, to present arguments there, and to
address questions to parties, witnesses and experts. Written statements made by the
representative shall be communicated to the parties by the court.
55) AZIEE BAWA A9 Ee Aste] AAT Fgole TARENA dE
gojol| 93 | xzAg™ahE duT F Ut
56) A1%-71(2007)
57) Vgl. Holznagel/Schulz, CR 2003, 5671f.
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A}E: “Alternative Dispute Resolution in Electronic Communi-
cations”, ¥ ALE, Enrico Maria Cotugno, 2006
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59) http://www.agcom.it/eventi/twinning/COTUGNO-Alterantive% 20Dispute%20Resolution.pdf
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ITU £ 0]A] http://www.itu.int/
IICOM £ °]A] http://www.iicom.org/
OECD Ed|°]A] http://www.oecd.org/

agcom 30| A http://www.agcom.it/
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61) Administrative Procedure Act of 1946, 5 U.S.C. 553 [CITE: 5USC553]
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A= FCC 714 Al208x 32414 dubdat

Filing A Formal Section 208 Complaint. General Procedures

47 C.F.R. Section 1.720~1.736

Sec. 1.720 General pleading requirements.

Formal complaint proceedings are generally resolved on a written record consisting of

a complaint, answer, and joint statement of stipulated facts, disputed facts and key

legal issues, along with all associated affidavits, exhibits and other attachments.

Commission proceedings may also require or permit other written submissions such as

briefs, written interrogatories, and other supplementary documents or pleadings. Those

formal complaint proceedings handled on the Enforcement Bureau’s Accelerated

Docket are subject to pleading and procedural rules that differ in some respects from

the general rules for formal complaint proceedings.

(a) Pleadings must be clear, concise, and explicit. All matters concerning a claim,
defense or requested remedy, including damages, should be pleaded fully and
with specificity.

(b) Pleadings must contain facts which, if true, are sufficient to constitute a violation
of the Act or Commission order or regulation, or a defense to such alleged
violation.

(c) Facts must be supported by relevant documentation or affidavit.

(d) Legal arguments must be supported by appropriate judicial, Commission, or statutory

authority.
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(e) Opposing authorities must be distinguished.

(f) Copies must be provided of all non-Commission authorities relied upon which are
not routinely available in national reporting systems, such as unpublished decisions
or slip opinions of courts or administrative agencies.

(g) Parties are responsible for the continuing accuracy and completeness of all information
and supporting authority furnished in a pending complaint proceeding. Information
submitted, as well as relevant legal authorities, must be current and updated as
necessary and in a timely manner at any time before a decision is rendered on
the merits of the complaint.

(h) Specific reference shall be made to any tariff provision relied on in support of a
claim or defense. Copies of relevant tariffs or relevant portions of tariffs that are
referred to or relied upon in a complaint, answer, or other pleading shall be
appended to such complaint, answer, or other pleading.

(i) All statements purporting to summarize or explain Commission orders or policies
must cite, in standard legal form, the Commission ruling upon which such
statements are based.

(j) Pleadings shall identify the name, address, telephone number, and facsimile
transmission number for either the filing party’s attorney or, where a party is not
represented by an attorney, the filing party.

[53 FR 11852, Apr. 11, 1988, as amended at 58 FR 25572, Apr. 27, 1993; 63 FR

1035, Jan. 7, 1998; 63 FR 41446, Aug. 4, 1998; 64 FR 60725, Nov. 8, 1999]

Sec. 1.721 Format and content of complaints.
(a) Subject to paragraph (e) of this section governing supplemental complaints filed
pursuant to Sec. 1.722, and paragraph (f) of this section governing Accelerated

Docket proceedings, a formal complaint shall contain:
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(1) The name of each complainant and defendant;

(2) The occupation, address and telephone number of each complainant and, to the
extent known, each defendant;

(3) The name, address, and telephone number of complainant’s attorney, if represented
by counsel;

(4) Citation to the section of the Communications Act and/or order and/or regulation
of the Commission alleged to have been violated.

(5) A complete statement of facts which, if proven true, would constitute such a
violation. All material facts must be supported, pursuant to the requirements of
Sec. 1.720(c) and paragraph (a)(11) of this section, by relevant affidavits and
documentation, including copies of relevant written agreements, offers, counter-
offers, denials, or other related correspondence. The statement of facts shall
include a detailed explanation of the manner and time period in which a
defendant has allegedly violated the Act, Commission order, or Commission rule
in question, including a full identification or description of the communications,
transmissions, services, or other carrier conduct complained of and the nature of
any injury allegedly sustained by the complainant. Assertions based on informa-
tion and belief are expressly prohibited unless made in good faith and
accompanied by an affidavit explaining the basis for the plaintiff’s belief and
why the complainant could not reasonably ascertain the facts from the defendant
or any other source;

(6) Proposed findings of fact, conclusions of law, and legal analysis relevant to the
claims and arguments set forth in the complaint;

(7) The relief sought, including recovery of damages and the amount of damages
claimed, if known;

(8) Certification that the complainant has, in good faith, discussed or attempted to
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discuss the possibility of settlement with each defendant prior to the filing of
the formal complaint. Such certification shall include a statement that, prior to
the filing of the complaint, the complainant mailed a certified letter outlining the
allegations that form the basis of the complaint it anticipated filing with the
Commission to the defendant carrier or one of the defendant’s registered agents
for service of process that invited a response within a reasonable period of time
and a brief summary of all additional steps taken to resolve the dispute prior to
the filing of the formal complaint. If no additional steps were taken, such
certificate shall state the reason (s) why the complainant believed such steps
would be fruitless;

(9) Whether a separate action has been filed with the Commission, any court, or
other government agency that is based on the same claim or same set of facts,
in whole or in part, or whether the complaint seeks prospective relief identical
to the relief proposed or at issue in a notice-and-comment proceeding that is
concurrently before the Commission;

(10) An information designation containing:

(1) The name, address, and position of each individual believed to have
firsthand knowledge of the facts alleged with particularity in the complaint,
along with a description of the facts within any such individual’s knowledge;

(11) A description of all documents, data compilations and tangible things in the
complainant’s possession, custody, or control, that are relevant to the facts
alleged with particularity in the complaint. Such description shall include for
each document:

(A) The date it was prepared, mailed, transmitted, or otherwise disseminated,
(B) The author, preparer, or other source;

(C) The recipient (s) or intended recipient (s);
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(D) Its physical location; and

(E) A description of its relevance to the matters contained in the complaint; and

(ii1) A complete description of the manner in which the complainant identified all
persons with information and designated all documents, data compilations
and tangible things as being relevant to the dispute, including, but not
limited to, identifying the individual (s) that conducted the information
search and the criteria used to identify such persons, documents, data
compilations, tangible things, and information;

(I1) Copies of all affidavits, documents, data compilations and tangible things in the
complainant’s possession, custody, or control, upon which the complainant
relies or intends to rely to support the facts alleged and legal arguments made
in the complaint;

(12) A completed Formal Complaint Intake Form;

(13) A declaration, under penalty of perjury, by the complainant or complainant’s
counsel describing the amount, method, and date of the complainant’s payment
of the filing fee required under Sec. 1.1105(1) (c) or (d), and the complainant’s
10-digit FCC Registration Number, if any;

(14) A certificate of service; and

(I5) A FCC Registration Number is required under Part 1, Subpart W. Submission
of a complaint without the FCC Registration Number as required by Part 1,
subpart W will result in dismissal of the complaint.

(b) The following format may be used in cases to which it is applicable, with such
modifications as the circumstances may render necessary:
Before the Federal Communications Commission, Washington, DC 20554

In the matter of
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Complainant,

V.

Defendant.

File No.(To be inserted by the Enforcement Bureau)

Complaint

To: The Commission.

The complainant(here insert full name of each complainant and, if a corporation, the

corporate title of such complainant) shows that:

1. (Here state occupation, post office address, and telephone number of each
complainant).

2. (Here insert the name, occupation and, to the extent known, address and telephone
number of defendants).

3. (Here insert fully and clearly the specific act or thing complained of, together with
such facts as are necessary to give a full understanding of the matter, including
relevant legal and documentary support).

Wherefore, complainant asks(here state specifically the relief desired).

(Date)

(Name of each complainant)

(Name, address, and telephone number of attorney, if any)
(c) Where the complaint is filed pursuant to Sec. 47 U.S.C. Sec. 271(d)(6)(B), the
complainant shall clearly indicate whether or not it is willing to waive the

ninety-day resolution deadline contained within 47 U.S.C. 271(d)(6)(B), in
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accordance with the requirements of Sec. 1.736.

(d) The complainant may petition the staff, pursuant to Sec. 1.3, for a waiver of any
of the requirements of this section. Such waiver may be granted for good cause
shown.

(e) Supplemental complaints.

(1) Supplemental complaints filed pursuant to Sec. 1.722 shall conform to the
requirements set out in this section and Sec. 1.720, except that the requirements
in Secs. 1.720(b), 1.721(a)(4), (a)(5), (2)(8), (9), (a)(12), and (a)(13) shall not
apply to such supplemental complaints;

(2) In addition, supplemental complaints filed pursuant to Sec. 1.722 shall contain a
complete statement of facts which, if proven true, would support complainant’s
calculation of damages for each category of damages for which recovery is
sought. All material facts must be supported, pursuant to the requirements of
Sec. 1.720(c) and paragraph (a)(11) of this section, by relevant affidavits and
other documentation. The statement of facts shall include a detailed explanation
of the matters relied upon, including a full identification or description of the
communications, transmissions, services, or other matters relevant to the
calculation of damages and the nature of any injury allegedly sustained by the
complainant. Assertions based on information and belief are expressly prohibited
unless made in good faith and accompanied by an affidavit explaining the basis
for the complainant’s belief and why the complainant could not reasonably
ascertain the facts from the defendant or any other source;

(3) Supplemental complaints filed pursuant to Sec. 1.722 shall contain a certification
that the complainant has, in good faith, discussed or attempted to discuss the
possibility of settlement with respect to damages for which recovery is sought

with each defendant prior to the filing of the supplemental complaint. Such
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certification shall include a statement that, no later than 30 days after the release
of the liability order, the complainant mailed a certified letter to the primary
individual who represented the defendant carrier during the initial complaint
proceeding outlining the allegations that form the basis of the supplemental
complaint it anticipates filing with the Commission and inviting a response from
the carrier within a reasonable period of time. The certification shall also contain
a brief summary of all additional steps taken to resolve the dispute prior to the
filing of the supplemental complaint. If no additional steps were taken, such
certification shall state the reason (s) why the complainant believed such steps
would be fruitless.

(f) Complaints on the Accelerated Docket. For the purpose of this paragraph (e), the

term document also shall include data compilations and tangible things.

(1) Formal complaints that have been accepted onto the Accelerated Docket shall
conform to the requirements set out in this section with the following listed
exceptions:

(1) The requirement in Sec. 1.720(c) and paragraphs (a)(5) and (a)(11) of this
section that factual assertions be supported by affidavit shall not apply to
complaints on the Accelerated Docket. Nevertheless, allegations of material
fact, whether based on personal knowledge or information and belief, that
cannot be supported by documentation remain subject to the provisions of
Sec. 1.52.

(i1) Complaints on the Accelerated Docket are not required to include proposed
findings of fact, conclusions of law, and legal analysis relevant to the claims
and arguments set forth in the complaint, as required in paragraph (a)(6) of
this section. Nevertheless, complaints on the Accelerated Docket shall fully

set out the facts and legal theories on which the complainant premises its
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claims.

(i) In light of the requirement for staff-supervised settlement negotiations in Sec.
1.730(b), complaints on the Accelerated Docket are not required to include a
certification that the complainant has discussed or attempted to discuss the
possibility of settlement with each defendant, as required in paragraph(a)(8)
of this section.

(iv) In light of the automatic document production required in Sec. 1.729(i)(1),
complaints on the Accelerated Docket are not required to include a
description of all relevant documents in the complainant’s possession, custody
or control, as required in paragraph(a)(10) (i) of this section.

(v) Complaints on the Accelerated Docket are not required to provide the
description, required in paragraph(a)(10) (iii) of this section, of the manner in
which the complainant identified persons with knowledge of, and documents
relevant to, the dispute.

(2) Formal complaints that have been accepted onto the Accelerated Docket will
comply with the following requirements in addition to those requirements
generally applicable in formal complaint proceedings:

(1) As required in Sec. 1.729(i)(1), complaints on the Accelerated Docket shall
be accompanied, when served on defendants, by copies of documents, within
the complainant’s possession, custody or control, that are likely to bear
significantly on the issues raised in the complaint. Unless otherwise directed,
these documents shall not be filed with the Commission.

(i1) Complaints on the Accelerated Docket will bear the following notation in
bold typeface above the normal caption on the first page: “Accelerated
Docket Proceeding: Answer Due Within Ten Days of Service Date.”

[53 FR 11853, Apr. 11, 1988, as amended at 63 FR 1035, Jan. 7, 1998; 63 FR
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41446, Aug. 4, 1998; 64 FR 60725, Nov. 8, 1999; 66 FR 16616, Mar. 27, 2001; 66
FR 47895, Sept. 14, 2001]

Sec. 1.722 Damages.

(a) If a complainant wishes to recover damages, the complaint must contain a clear
and unequivocal request for damages.

(b) If a complainant wishes a determination of damages to be made in the same
proceeding as the determinations of liability and prospective relief, the complaint
must contain the allegations and information required by paragraph(h) of this
section.

(c) Notwithstanding paragraph(b) of this section, in any proceeding to which no
statutory deadline applies, if the Commission decides that a determination of
damages would best be made in a proceeding that is separate from and subsequent
to the proceeding in which the determinations of liability and prospective relief
are made, the Commission may at any time order that the initial proceeding will
determine only liability and prospective relief, and that a separate, subsequent
proceeding initiated in accordance with paragraph(e) of this section will determine
damages.

(d) If a complainant wishes a determination of damages to be made in a proceeding
that is separate from and subsequent to the proceeding in which the determinations
of liability and prospective relief are made, the complainant must:

(1) Comply with paragraph(a) of this section, and

(2) State clearly and unequivocally that the complainant wishes a determination of
damages to be made in a proceeding that is separate from and subsequent to the
proceeding in which the determinations of liability and prospective relief will be

made.
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(e) If a complainant proceeds pursuant to paragraph(d) of this section, or if the
Commission invokes its authority under paragraph(c) of this section, the complainant
may initiate a separate proceeding to obtain a determination of damages by filing
a supplemental complaint that complies with Sec. 1.721(e) and paragraph(h) of
this section within sixty days after public notice(as defined in Sec. 1.4(b) of this
chapter) of a decision that contains a finding of liability on the merits of the
original complaint.

() If a complainant files a supplemental complaint for damages in accordance with
paragraph (e) of this section, the supplemental complaint shall be deemed, for
statutory limitations purposes, to relate back to the date of the original complaint.

(2) Where a complainant chooses to seek the recovery of damages upon a supplemental
complaint in accordance with the requirements of paragraph (e) of this section, the
Commission will resolve the separate, preceding liability complaint within any
applicable complaint resolution deadlines contained in the Act.

(h) In all cases in which recovery of damages is sought, it shall be the responsibility
of the complainant to include, within either the complaint or supplemental
complaint for damages filed in accordance with paragraph (e¢) of this section,
either:

(1) A computation of each and every category of damages for which recovery is
sought, along with an identification of all relevant documents and materials or
such other evidence to be used by the complainant to determine the amount of
such damages; or

(2) An explanation of:

(1) The information not in the possession of the complaining party that is
necessary to develop a detailed computation of damages;

(11) Why such information is unavailable to the complaining party;
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(1) The factual basis the complainant has for believing that such evidence of;
damages exists;
(iv) A detailed outline of the methodology that would be used to create a
computation of damages with such evidence.
(i) Where a complainant files a supplemental complaint for damages in accordance
with paragraph (e) of this section, the following procedures may apply:

(1) Issues concerning the amount, if any, of damages may be either designated by
the Enforcement Bureau for hearing before, or, if the parties agree, submitted
for mediation to, a Commission Administrative Law Judge. Such Administrative
Law Judge shall be chosen in the following manner:

(1) By agreement of the parties and the Chief Administrative Law Judge; or
(i1) In the absence of such agreement, the Chief Administrative Law Judge shall
designate the Administrative Law Judge.

(2) The Commission may, in its discretion, order the defendant either to post a bond
for, or deposit into an interest bearing escrow account, a sum equal to the
amount of damages which the Commission finds, upon preliminary investigation,
is likely to be ordered after the issue of damages is fully litigated, or some
lesser sum which may be appropriate, provided the Commission finds that the
grant of this relief is favored on balance upon consideration of the following
factors:

(1) The complainant’s potential irreparable injury in the absence of such deposit;

(i1) The extent to which damages can be accurately calculated;

(i11) The balance of the hardships between the complainant and the defendant; and

(iv) Whether public interest considerations favor the posting of the bond or
ordering of the deposit.

(3) The Commission may, in its discretion, suspend ongoing damages proceedings
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for fourteen days, to provide the parties with a time within which to pursue
settlement negotiations and/or alternative dispute resolution procedures.

(4) The Commission may, in its discretion, end adjudication of damages with a
determination of the sufficiency of a damages computation method or formula.
No such method or formula shall contain a provision to offset any claim of the
defendant against the complainant. The parties shall negotiate in good faith to
reach an agreement on the exact amount of damages pursuant to the Com-
mission-mandated method or formula. Within thirty days of the release date of
the damages order, parties shall submit jointly to the Commission either:

(1) A statement detailing the parties’ agreement as to the amount of damages;

(i1) A statement that the parties are continuing to negotiate in good faith and a
request that the parties be given an extension of time to continue nego-
tiations; or

(i1) A statement detailing the bases for the continuing dispute and the reasons
why no agreement can be reached.

(j) Except where otherwise indicated, the rules governing initial formal complaint
proceedings govern supplemental formal complaint proceedings, as well.

[66 FR 16616, Mar. 27, 2001]

Sec. 1.723 Joinder of complainants and causes of action.

(a) Two or more complainants may join in one complaint if their respective causes of
action are against the same defendant and concern substantially the same facts and
alleged violation of the Communications Act.

(b) Two or more grounds of complaint involving the same principle, subject, or
statement of facts may be included in one complaint, but should be separately
stated and numbered.

[53 FR 11853, Apr. 11, 1988]
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Sec. 1.724 Answers.

(a) Subject to paragraph(k) of this section governing Accelerated Docket proceedings,

any carrier upon which a copy of a formal complaint is served shall answer such
complaint in the manner prescribed under this section within twenty days of
service of the formal complaint by the complainant, unless otherwise directed by

the Commission.

(b) The answer shall advise the complainant and the Commission fully and completely

of the nature of any defense, and shall respond specifically to all material
allegations of the complaint. Every effort shall be made to narrow the issues in
the answer. The defendant shall state concisely its defense to each claim asserted,
admit or deny the averments on which the complainant relies, and state in detail
the basis for admitting or denying such averment. General denials are prohibited.
Denials based on information and belief are expressly prohibited unless made in
good faith and accompanied by an affidavit explaining the basis for the
defendant’s belief and why the defendant could not reasonably ascertain the facts
from the complainant or any other source. If the defendant is without knowledge
or information sufficient to form a belief as to the truth of an averment, the
defendant shall so state and this has the effect of a denial. When a defendant
intends in good faith to deny only part of an averment, the defendant shall specify
so much of it as is true and shall deny only the remainder. The defendant may
deny the allegations of the complaint as specific denials of either designated

averments or paragraphs.

(c) The answer shall contain proposed findings of fact, conclusions of law, and legal

analysis relevant to the claims and arguments set forth in the answer.

(d) Averments in a complaint or supplemental complaint filed pursuant to Sec. 1.722

are deemed to be admitted when not denied in the answer.
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(e) Affirmative defenses to allegations contained in the complaint shall be specifically
captioned as such and presented separately from any denials made in accordance
with paragraph (c) of this section.

(f) The answer shall include an information designation containing:

(1) The name, address, and position of each individual believed to have firsthand
knowledge of the facts alleged with particularity in the answer, along with a
description of the facts within any such individual’s knowledge;

(2) A description of all documents, data compilations and tangible things in the
defendant’s possession, custody, or control, that are relevant to the facts alleged
with particularity in the answer. Such description shall include for each
document:

(1) The date it was prepared, mailed, transmitted, or otherwise disseminated,;
(i1) The author, preparer, or other source;

(iti) The recipient (s) or intended recipient (s);

(iv) Its physical location; and

(v) A description of its relevance to the matters in dispute.

(3) A complete description of the manner in which the defendant identified all
persons with information and designated all documents, data compilations and
tangible things as being relevant to the dispute, including, but not limited to,
identifying the individual(s) that conducted the information search and the
criteria used to identify such persons, documents, data compilations, tangible
things, and information;

(2) The answer shall attach copies of all affidavits, documents, data compilations and
tangible things in the defendant’s possession, custody, or control, upon which the
defendant relies or intends to rely to support the facts alleged and legal arguments

made in the answer.
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(h) The answer shall contain certification that the defendant has, in good faith,

discussed or attempted to discuss, the possibility of settlement with the
complainant prior to the filing of the formal complaint. Such certification shall
include a brief summary of all steps taken to resolve the dispute prior to the
filing of the formal complaint. If no such steps were taken, such certificate shall

state the reason(s) why the defendant believed such steps would be fruitless;

(i) Where the complaint is filed pursuant to 47 U.S.C. 271(d)(6)(B), the defendant

shall clearly indicate its willingness to waive the 90-day resolution deadline
contained within 47 U.S.C.271(d)(6)(B), in accordance with the requirements of

Sec. 1.736.

(j) The defendant may petition the staff, pursuant to Sec. 1.3, for a waiver of any of

the requirements of this section. Such waiver may be granted for good cause

shown.

(k) Accelerated Docket Proceedings. For the purpose of this paragraph (k), the term

document also shall include data compilations and tangible things.

(1) Any party named as a defendant in an Accelerated Docket formal complaint

shall answer such complaint in the manner prescribed under this section within
ten days of service of the complaint by the complainant, unless otherwise
directed by the Commission. Except as set forth in this paragraph (k), answers
in Accelerated Docket proceedings shall comply with the requirements of this

section.

(2) The requirement in Sec. 1.720(c) and paragraph (g) of this section that factual

assertions be supported by affidavit shall not apply to answers in Accelerated
Docket proceedings. Nevertheless, allegations of material fact, whether based on
personal knowledge or information and belief, that cannot be supported by

documentation remain subject to the provisions of Sec. 1.52.
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Answers on the Accelerated Docket are not required to include proposed
findings of fact, conclusions of law, and legal analysis relevant to the defenses
and arguments set forth in the answer, as required in paragraph (c) of this
section. Nevertheless, answers on the Accelerated Docket shall fully set out the
facts and legal theories on which the defendant premises its defenses.

In light of the requirement for staff-supervised settlement negotiations required
in Sec. 1.730(b), answers on the Accelerated Docket are not required to include
a certification that the defendant has discussed, or attempted to discuss, the
possibility of settlement with the complainant, as required in paragraph (h) of
this section.

As required in Sec. 1.729(i)(1), answers on the Accelerated Docket shall be
accompanied, when served on complainants, by copies of documents, within the
defendant’s possession, custody or control, that are likely to bear significantly
on the issues raised in the proceeding. Unless otherwise directed, these
documents shall not be filed with the Commission. In light of this automatic
document production requirement, answers on the Accelerated Docket are not
required to include a description of all relevant documents in the defendant’s

possession, custody or control, as required in paragraph (f)(2) of this section.

(6) Answers on the Accelerated Docket are not required to provide the description,

required in paragraph (f)(3) of this section, of the manner in which the defendant

identified persons with knowledge of, and documents relevant to, the dispute.

(7) In Accelerated Docket proceedings, the defendant, as required in Sec. 1.729(i)(1),

shall serve, contemporaneously with its answer, the complainant (s) with copies
of documents, within the defendant’s possession, custody or control, that are
likely to bear significantly on the issues raised in the complaint and/or the

answer.
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[53 FR 11853, Apr. 11, 1988, as amended at 58 FR 25572, Apr. 27, 1993; 63 FR
1037, Jan. 7, 1998; 63 FR 41446, Aug. 4, 1998; 66 FR 16617, Mar. 27, 2001]

Sec. 1.725 Cross-complaints and counterclaims.
Cross-complaints seeking any relief within the jurisdiction of the Commission against
any carrier that is a party(complainant or defendant) to that proceeding are expressly
prohibited. Any claim that might otherwise meet the requirements of a cross-complaint
may be filed as a separate complaint in accordance with Secs. 1.720 through 1.736.
For purposes of this subpart, the term “cross-complaint” shall include counterclaims.

[63 FR 1037, Jan. 7, 1998]

Sec. 1.726 Replies.

(a) Subject to paragraph(g) of this section governing Accelerated Docket proceedings,
within three days after service of an answer containing affirmative defenses
presented in accordance with the requirements of Sec. 1.724(e), a complainant
may file and serve a reply containing statements of relevant, material facts and
legal arguments that shall be responsive to only those specific factual allegations
and legal arguments made by the defendant in support of its affirmative defenses.
Replies which contain other allegations or arguments will not be accepted or
considered by the Commission.

(b) Failure to reply to an affirmative defense shall be deemed an admission of such
affirmative defense and of any facts supporting such affirmative defense that are
not specifically contradicted in the complaint.

(c) The reply shall contain proposed findings of fact, conclusions of law, and legal
analysis relevant to the claims and arguments set forth in the reply.

(d) The reply shall include an information designation containing:

(I) The name, address and position of each individual believed to have firsthand
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knowledge about the facts alleged with particularity in the reply, along with a
description of the facts within any such individual’s knowledge.

(2) A description of all documents, data compilations and tangible things in the
complainant’s possession, custody, or control that are relevant to the facts
alleged with particularity in the reply. Such description shall include for each
document:

(1) The date prepared, mailed, transmitted, or otherwise disseminated;
(11) The author, preparer, or other source;

(iti) The recipient(s) or intended recipient(s);

(iv) Its physical location; and

(v) A description of its relevance to the matters in dispute.

(3) A complete description of the manner in which the complainant identified all
persons with information and designated all documents, data compilations and
tangible things as being relevant to the dispute, including, but not limited to,
identifying the individual(s) that conducted the information search and the
criteria used to identify such persons, documents, data compilations, tangible
things, and information;

(e) The reply shall attach copies of all affidavits, documents, data compilations and
tangible things in the complainant’s possession, custody, or control upon which
the complainant relies or intends torely to support the facts alleged and legal
arguments made in the reply.

(f) The complainant may petition the staff, pursuant to Sec. 1.3, for a waiver of any
of the requirements of this section. Such waiver may be granted for good cause
shown.

(g2) Accelerated Docket Proceedings. For the purpose of this paragraph (g), the term

document also shall include data compilations and tangible things.
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(1) The filing of a separate pleading to reply to affirmative defenses is not permitted
in Accelerated Docket proceedings. Complainants in such proceedings may
include, in the Sec. 1.733(i)(4) pre-status-conference filing, those statements that
otherwise would have been the subject of a reply.

(2) In Accelerated Docket proceedings, the failure to reply, in the pre-status-conference
filing, to an affirmative defense shall be deemed an admission of such
affirmative defense and of any facts supporting such affirmative defense that are
not specifically contradicted in the complaint.

(3) If a complainant replies to an affirmative defense in its Sec. 1.733(i)(4), pre-
status-conference filing, it shall include in that filing the information, required
by paragraph(d)(1) of this section, identifying individuals with firsthand
knowledge of the facts alleged in the reply.

(4) An Accelerated Docket complainant that replies to an affirmative defense in its
Sec. 1.733(i)(4), pre-status-conference filing also shall serve on the defendant, at
the same time as that filing, those documents in the complainant’s possession,
custody or control that were not previously produced to the defendant and that
are likely to bear significantly on the issues raised in the reply. Such a
complainant is not required to comply with the remainder of the requirements in
paragraphs (d) and (e) of this section.

[63 FR 1037, Jan. 7, 1998, as amended at 63 FR 41447, Aug. 4, 1998; 66 FR 16617,
Mar. 27, 2001]

Sec. 1.727 Motions.
(a) A request to the Commission for an order shall be by written motion, stating with
particularity the grounds and authority therefor,and setting forth the relief or order
sought.

(b) All dispositive motions shall contain proposed findings of fact and conclusions of
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law, with supporting legal analysis, relevant to the contents of the pleading.
Motions to compel discovery must contain a certification by the moving party that
a good faith attempt to resolve the dispute was made prior to filing the motion.
All facts relied upon in motions must be supported by documentation or affidavits
pursuant to the requirements of Sec. 1.720(c), except for those facts of which
official notice may be taken.

(c) The moving party shall provide a proposed order for adoption, which appropriately
incorporates the basis therefor, including proposed findings of fact and conclusions
of law relevant to the pleading. The proposed order shall be clearly marked as a
“Proposed Order.” The proposed order shall be submitted both as a hard copy and
on computer disk in accordance with the requirements of Sec. 1.734(d). Where
appropriate, the proposed order format should conform to that of a reported FCC
order.

(d) Oppositions to any motion shall be accompanied by a proposed order for adoption,
which appropriately incorporates the basis therefor, including proposed findings of
fact and conclusions of law relevant to the pleading. The proposed order shall be
clearly captioned as a “Proposed Order.” The proposed order shall be submitted
both as a hard copy and on computer disk in accordance with the requirements of
Sec. 1.734(d). Where appropriate, the proposed order format should conform to
that of a reported FCC order.

(e) Oppositions to motions may be filed and served within five business days after
the motion is filed and served and not after. Oppositions shall be limited to the
specific issues and allegations contained in such motion, when a motion is
incorporated in an answer to a complaint, the opposition to such motion shall not
address any issues presented in the answer that are not also specifically raised in

the motion. Failure to oppose any motion may constitute grounds for granting of
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the motion.

(f) No reply may be filed to an opposition to a motion.

(2) Motions secking an order that the allegations in the complaint be made more
definite and certain are prohibited.

(h) Amendments or supplements to complaints to add new claims or requests for
relief are prohibited. Parties are responsible, however, for the continuing accuracy
and completeness of all information and supporting authority furnished in a
pending complaint proceeding as required under Sec. 1.720(g).

[53 FR 11854, Apr. 11, 1988, as amended at 58 FR 25572, Apr. 27, 1993; 63 FR

1036, Jan. 7, 1998; 63 FR 41447, Aug. 4, 1998]

Sec. 1.728 Formal complaints not stating a cause of action; defective pleadings.

(a) Any document purporting to be a formal complaint which does not state a cause
of action under the Communications Act will be dismissed. In such case, any
amendment or supplement to such document will be considered a new filing
which must be made within the statutory periods of limitations of actions
contained in section 415 of the Communications Act.

(b) Any other pleading filed in a formal complaint proceeding not in conformity with
the requirements of the applicable rules in this part may be deemed defective. In
such case the Commission may strike the pleading or request that specified
defects be corrected and that proper pleadings be filed with the Commission and
served on all parties within a prescribed time as a condition to being made a part
of the record in the proceeding.

[53 FR 11854, Apr. 11, 1988]

Sec. 1.729 Discovery.

(a) Subject to paragraph (1) of this section governing Accelerated Docket proceedings,
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a complainant may file with the Commission and serve on a defendant, concurrently
with its complaint, a request for up to ten written interrogatories. A defendant
may file with the Commission and serve on a complainant, during the period
starting with the service of the complaint and ending with the service of its
answer, a request for up to ten written interrogatories. A complainant may file
with the Commission and serve on a defendant, within three calendar days of
service of the defendant’s answer, a request for up to five written interrogatories.
Subparts of any interrogatory will be counted as separate interrogatories for
purposes of compliance with this limit. Requests for interrogatories filed and
served pursuant to this procedure may be used to seek discovery of any non-privileged
matter that is relevant to the material facts in dispute in the pending proceeding,
provided, however, that requests for interrogatories filed and served by a
complainant after service of the defendant’s answer shall be limited in scope to
specific factual allegations made by the defendant in support of its affirmative
defenses. This procedure may not be employed for the purpose of delay,
harassment or obtaining information that is beyond the scope of permissible
inquiry related to the material facts in dispute in the pending proceeding.

(b) Requests for interrogatories filed and served pursuant to paragraph (a) of this
section shall contain a listing of the interrogatories requested and an explanation
of why the information sought in each interrogatory is both necessary to the
resolution of the dispute and not available from any other source.

(c) A responding party shall file with the Commission and serve on the propounding
party any opposition and objections to the requests for interrogatories as follows:

(I) By the defendant, within ten calendar days of service of the requests for
interrogatories served simultaneously with the complaint and within five calendar

days of the requests for interrogatories served following service of the answer;
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(2) By the complainant, within five calendar days of service of the requests for
interrogatories; and

(3) In no event less than three calendar days prior to the initial status conference as
provided for in Sec. 1.733(a).

(d) Commission staff will consider the requests for interrogatories, properly filed and
served pursuant to paragraph (a) of this section, along with any objections or
oppositions thereto, properly filed and served pursuant to paragraph (b) of this
section, at the initial status conference, as provided for in Sec. 1.733(a)(5), and at
that time determine the interrogatories, if any, to which parties shall respond, and
set the schedule of such response.

(e) The interrogatories ordered to be answered pursuant to paragraph (d) of this
section are to be answered separately and fully in writing under oath or affirmation
by the party served, or if such party is a public or private corporation or partnership
or association, by any officer or agent who shall furnish such information as is
available to the party. The answers shall be signed by the person making them.
The answers shall be filed with the Commission and served on the propounding
party.

(f) A propounding party asserting that a responding party has provided an inadequate
or insufficient response to Commission-ordered discovery request may file a
motion to compel within ten days of the service of such response, or as otherwise
directed by Commission staff, pursuant to the requirements of Sec. 1.727.

(g) The Commission may, in its discretion, require parties to provide documents to
the Commission in a scanned or other electronic format that provides:

(1) Indexing by useful identifying information about the documents; and
(2) Technology that allows staff to annotate the index so as to make the format an

efficient means of reviewing the documents.
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(h) The Commission may allow additional discovery, including, but not limited to,
document production, depositions and/or additional interrogatories. In its discretion,
the Commission may modify the scope, means and scheduling of discovery in
light of the needs of a particular case and the requirements of applicable statutory
deadlines.

(i) Discovery in Accelerated Docket proceedings

(1) Each party to an Accelerated Docket proceeding shall serve, with its initial
pleading and with any reply statements in the pre-status-conference filing(see
Sec. 1.726(g)(1)), copies of all documents inthe possession, custody or control
of the party that are likely to bear significantly on any claim or defense. For the
purpose of this paragraph (1), document also shall include data compilations
and tangible things. A document is likely to bear significantly on a claim or
defense if it:

(1) Appears likely to have an influence on, or affect the outcome of, a claim or
defense;

(i1) Reflects the relevant knowledge of persons who, if their potential testimony
were known, might reasonably be expected to be deposed or called as a
witness by any of the parties;

(ii1) Is something that competent counsel would consider reasonably necessary to
prepare, evaluate or try a claim or defense; or

(iv) Would not support the disclosing party’s contentions.

(2) In their Sec.1.733(i)(4) pre-status-conference filings, parties to Accelerated
Docket proceedings may request the production of additional documents. In
their Sec. 1.733(i)(4) filings, parties may also seek leave to conduct a
reasonable number of depositions, including depositions of expert witnesses, if

any. When requesting additional discovery, each party shall be prepared at the
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status conference to justify its requests by identifying the specific issue or
issues on which it expects to obtain evidence from each request.

(3) Interrogatories shall not be routinely granted in Accelerated Docket proceedings.
A party to an Accelerated Docket proceeding that prefers interrogatories to the
other forms of available discovery, for reasons of convenience or expense, may
seek leave in its Sec. 1.733(i)(4) pre-status-conference filing to propound a
limited number of interrogatories.

(4) Expert Witnesses.

(1) Any complainant in an Accelerated Docket proceeding that intends to rely on
expert testimony for a purpose other than to rebut a defendant’s expert
evidence, shall identify its expert witnesses in the information designation
required by Sec. 1.721(a)(10)(i). In its Sec. 1.721(a)(10)(i) information
designation, such a complainant shall also provide its expert statement. For
purposes of this paragraph (i)(4), an expert statement shall include a brief
statement of the opinions to be expressed by the expert, the basis and reasons
therefor and any data or other information that the witness considered in
forming her opinions.

(i1) Any defendant in an Accelerated Docket proceeding that intends to rely on
expert testimony shall identify its expert witnesses in the information
designation required by Sec. 1.724(f)(1). Such a defendant shall provide its
expert statement with its Sec. 1.733(1)(4), pre-status-conference filing.

(i) Any complainant in an Accelerated Docket proceeding that intends to rely on
previously undisclosed expert testimony to rebut any portion of the
defendant’s case shall identify the expert and provide the appropriate expert
statement at the initial status conference.

(iv) Expert witnesses shall be subject to deposition in Accelerated Docket
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proceedings under the same rules and limitations applicable to fact witnesses.

[63 FR 1038, Jan. 7, 1998, as amended at 63 FR 41447, Aug. 4, 1998]

Sec. 1.730 The Enforcement Bureau’s Accelerated Docket.

(a) Parties to formal complaint proceedings against common carriers within the
responsibility of the Enforcement Bureau(see Secs. 0.111, 0.311, 0.314 of this
chapter) may request inclusion on the Bureau’s Accelerated Docket. As set out in
Secs. 1.720 through 1.736, proceedings on the Accelerated Docket are subject to
shorter pleading deadlines and certain other procedural rules that do not apply to
other formal complaint proceedings before the Enforcement Bureau.

(b) Any party that contemplates filing a formal complaint may submit a request to the
Chief of the Enforcement Bureau’s Market Disputes Resolution Division, either by
phone or in writing, seeking inclusion of its complaint, once filed, on the
Accelerated Docket. In appropriate cases, Commission staff shall schedule and
supervise pre-filing settlement negotiations between the parties to the dispute. If
the parties do not resolve their dispute and the matter is accepted for handling on
the Accelerated Docket, the complainant shall file its complaint with a letter
stating that it has gained admission to the Accelerated Docket. When it files its
complaint, such a complainant shall also serve a copy of its complaint on the
Commission staff that supervised the pre-filing settlement discussions.

(c) Within five days of receiving service of a complaint, any defendant in a formal
complaint proceeding may submit by facsimile or hand delivery, to the Chief of
the Enforcement Bureau’s Market Disputes Resolution Division, a request seeking
inclusion of its proceeding on the Accelerated Docket. Such a defendant contem-
poraneously shall transmit, in the same manner, a copy of its request to all parties

to the proceeding. A defendant submitting such a request shall file and serve its
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answer in compliance with the requirements of Sec. 1.724(k), except that the
defendant shall not be required to serve with its answer the automatic document
production required by Secs. 1.724(k)(7) and 1.729(i)(1). In proceedings accepted
onto the Accelerated Docket at a defendant’s request, the Commission staff will
conduct supervised settlement discussions as appropriate. After accepting such a
proceeding onto the Accelerated Docket, Commission staff will establish a
schedule for the remainder of the proceeding, including the parties” Sec. 1.729(i)(1)

automatic production of documents.

(d) During the thirty days following the effective date of these rules, any party to a

pending formal complaint proceeding in which an answer has been filed or is past
due may seek admission of the proceeding to the Accelerated Docket by
submitting a request by facsimile or hand delivery to the Chief of the
Enforcement Bureau’s Market Disputes Resolution Division, with facsimile copies
to all other parties to the proceeding by the same mode of transmission. If a
pending proceeding is accepted onto the Accelerated Docket, Commission staff
will conduct supervised settlement discussions if appropriate and establish a
schedule for the remainder of the proceeding, including the parties’ Sec. 1.729(i)(1)

automatic production of documents if necessary.

(e) In determining whether to admit a proceeding onto the Accelerated Docket,

Commission staff may consider factors from the following, non-exclusive list:

(1) Whether it appears that the parties to the dispute have exhausted the reasonable

opportunities for settlement during the staff-supervised settlement discussions.

(2) Whether the expedited resolution of a particular dispute or category of disputes

appears likely to advance competition in the telecommunications market.

(3) Whether the issues in the proceeding appear suited for decision under the

constraints of the Accelerated Docket. This factor may entail, inter alia,
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examination of the number of distinct issues raised in a proceeding, the likely
complexity of the necessary discovery, and whether the complainant bifurcates
any damages claims for decision in a separate proceeding. See Sec. 1.722(b).

(4) Whether the complainant states a claim for violation of the Act, or Commission
rule or order that falls within the Commission’s jurisdiction.

(5) Whether it appears that inclusion of a proceeding on the Accelerated Docket
would be unfair to one party because of an overwhelming disparity in the
parties’ resources.

(6) Such other factors as the Commission staff, within its substantial discretion, may
deem appropriate and conducive to the prompt and fair adjudication of complaint
proceedings.

(f) If it appears at any time that a proceeding on the Accelerated Docket is no longer
appropriate for such treatment, Commission staff may remove the matter from the
Accelerated Docket either on its own motion or at the request of any party.

(g) Minitrials.

(1) In Accelerated Docket proceedings, the Commission may conduct a minitrial, or
hearing-type proceeding, as an alternative to requiring that parties submit briefs
in support of their cases. Minitrials typically will take place between 40 and 45
days after the filing of the complaint. A Commission Administrative Law Judge
(“ALJ”) typically will preside at the minitrial, administer oaths to witnesses, and
time the parties’ presentation of their cases. In consultation with the Commission
staff, the ALJ will rule on objections or procedural issues that may arise during
the course of the minitrial.

(2) Before a minitrial, each party will receive a specific time allotment in which it
may present evidence and make argument during the minitrial. The ALJ or other

Commission staff presiding at the minitrial will deduct from each party’s time
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allotment any time that the party spends presenting either evidence or argument
during the proceeding. The presiding official shall have broad discretion in
determining any time penalty or deduction for a party who appears to be
intentionally delaying either the proceeding or the presentation of another party’s
case. Within the limits imposed by its time allotment, a party may present
evidence and argument in whatever manner or format it chooses, provided,
however, that the submission of written testimony shall not be permitted.
Three days before a minitrial, each party to a proceeding shall serve on all other
parties a copy of all exhibits that the party intends to introduce during the
minitrial and a list of all witnesses, including expert witnesses, that the party
may call during the minitrial. Service of this material shall be accomplished
either by hand or by facsimile transmission. Objections to any exhibits or
proposed witness testimony will be heard before the beginning of the minitrial.
No party will be permitted to call as a witness in a minitrial, or otherwise offer
evidence from, an individual in that party’s employ, unless the individual
appears on the party’s information designation(see Secs. 1.721(a)(10)(i) or 1.724
(H)(1)) with a general description of the issues on which she will offer evidence.
No party will be permitted to present expert evidence unless the party has
complied fully with the expert-disclosure requirements of Sec. 1.729(i)(4). The
Commission may permit exceptions to the rules in this paragraph(g)(4) for good
cause shown.

Two days before the beginning of the minitrial, parties shall file proposed
findings of fact and conclusions of law. These submissions shall not exceed 40
pages per party. Within three days after the conclusion of the minitrial, parties
may submit revised proposed findings of fact and conclusions of law to meet

evidence introduced or arguments raised at the minitrial. These submissions
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shall not exceed 20 pages per party.

(6) The parties shall arrange for the stenographic transcription of minitrial proceedings
so that transcripts are available and filed with the Commission no more than
three days after the conclusion of the minitrial. Absent an agreement to the
contrary, the cost of the transcript shall be shared equally between the parties to
the proceeding.

(h) Applications for review of staff decisions issued on delegated authority in
Accelerated Docket proceedings shall comply with the filing and service
requirements in Sec. 1.115(¢)(4). In those Accelerated Docket proceedings which
raise issues that may not be decided on delegated authority(see 47 U.S.C. 155(c)
(1); 47 CFR 0.291(d)), the staff decision issued after the minitrial will be a
recommended decision subject to adoption or modification by the Commission.
Any party to the proceeding that seeks modification of the recommended decision
may do so by filing comments challenging the decision within 15 days of its
release by the Commission’s Office of Media Relations.(Compare Sec. 1.4(b)(2).)
Opposition comments may be filed within 15 days of the comments challenging
the decision; reply comments may be filed 10 days thereafter and shall be limited
to issues raised in the opposition comments.

(i) If no party files comments challenging the recommended decision, the Commission
will issue its decision adopting or modifying the recommended decision within 45
days of its release. If parties to the proceeding file comments to the recommended
decision, the Commission will issue its decision adopting or modifying the
recommended decision within 30 days of the filing of the final comments.

[63 FR 41448, Aug. 4, 1998, as amended at 64 FR 60725, Nov. 8, 1999]

Sec. 1.731 Confidentiality of information produced or exchanged by the parties.

(a) Any materials generated in the course of a formal complaint proceeding may be
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designated as proprietary by that party if the party believes in good faith that the
materials fall within an exemption to disclosure contained in the Freedom of
Information Act(FOIA), 5 U.S.C. 552(b)(1) through(9). Any party asserting
confidentiality for such materials shall so indicate by clearly marking each page,
or portion thereof, for which a proprietary designation is claimed. If a proprietary
designation is challenged, the party claiming confidentiality shall have the burden
of demonstrating, by a preponderance of the evidence, that the material designated

as proprietary falls under the standards for nondisclosure enunciated in the FOIA.

(b) Materials marked as proprietary may be disclosed solely to the following persons,

only for use in prosecuting or defending a party to the complaint action, and only
to the extent necessary to assist in the prosecution or defense of the case:
(1) Counsel of record representing the parties in the complaint action and any
support personnel employed by such attorneys;
(2) Officers or employees of the opposing party who are named by the opposing
party as being directly involved in the prosecution or defense of the case;
(3) Consultants or expert witnesses retained by the parties;
(4) The Commission and its staff; and
(5) Court reporters and stenographers in accordance with the terms and conditions

of this section.

(c) These individuals shall not disclose information designated as proprietary to any

person who is not authorized under this section to receive such information, and
shall not use the information in any activity or function other than the prosecution
or defense in the case before the Commission. Each individual who is provided
access to the information shall sign a notarized statement affirmatively stating that
the individual has personally reviewed the Commission’s rules and understands

the limitations they impose on the signing party.
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(d) No copies of materials marked proprietary may be made except copies to be used
by persons designated in paragraph (b) of this section. Each party shall maintain
a log recording the number of copies made of all proprietary material and the
persons to whom the copies have been provided.

(e) Upon termination of a formal complaint proceeding, including all appeals and
petitions, all originals and reproductions of any proprietary materials, along with
the log recording persons who received copies of such materials, shall be
provided to the producing party. In addition, upon final termination of the
complaint proceeding, any notes or other work product derived in whole or in
part from the proprietary materials of an opposing or third party shall be
destroyed.

[58 FR 25573, Apr. 27, 1993, as amended at 63 FR 1039, Jan. 7, 1998]

Sec. 1.732 Other required written submissions.

(a) The Commission may, in its discretion, or upon a party’s motion showing good
cause, require the parties to file briefs summarizing the facts and issues presented
in the pleadings and other record evidence.

(b) Unless otherwise directed by the Commission, all briefs shall include all legal and
factual claims and defenses previously set forth in the complaint, answer, or any
other pleading submitted in the proceeding. Claims anddefenses previously made
but not reflected in the briefs will be deemed abandoned. The Commission may,
in its discretion, limit the scope of any briefs to certain subjects or issues. A party
shall attach to its brief copies of all documents, data compilations, tangible things,
and affidavits upon which such party relies or intends to rely to support the facts
alleged and legal arguments made in its brief and such brief shall contain a full

explanation of how each attachment is relevant to the issues and matters in
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dispute. All such attachments to a brief shall be documents, data compilations or
tangible things, or affidavits made by persons, that were identified by any party in
its information designations filed pursuant to Secs. 1.721(a)(10)( 1), (a)(10)(ii),
L.724(f)(1), (£)(2), and 1.726(d)(1),(d)(2). Any other supporting documentation or
affidavits that is attached to a brief must be accompanied by a full explanation of
the relevance of such materials and why such materials were not identified in the
information designations. These briefs shall contain the proposed findings of fact
and conclusions of law which the filing party is urging the Commission to adopt,

with specific citation to the record, and supporting relevant authority and analysis.

(c) In cases in which discovery is not conducted, absent an order by the Commission

that briefs be filed, parties may not submit briefs. If the Commission does
authorize the filing of briefs in cases in which discovery is not conducted, briefs
shall be filed concurrently by both the complainant and defendant at such time as
designated by the Commission staff and in accordance with the provisions of this

section.

(d) In cases in which discovery is conducted, briefs shall be filed concurrently by

both the complainant and defendant at such time designated by the Commission

staff.

(e) Briefs containing information which is claimed by an opposing or third party to

be proprietary under Sec. 1.731 shall be submitted to the Commission in confidence
pursuant to the requirements of Sec. 0.459 of this chapter and clearly marked
“Not for Public Inspection.” An edited version removing all proprietary data shall
also be filed with the Commission for inclusion in the public file. Edited versions
shall be filed within five days from the date the unedited brief is submitted, and

served on opposing parties.

(f) Initial briefs shall be no longer than twenty-five pages. Reply briefs shall be no
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longer than ten pages. Either on its own motion or upon proper motion by a party,
the Commission staff may establish other page limits for briefs.

(2) The Commission may require the parties to submit any additional information it
deems appropriate for a full, fair, and expeditious resolution of the proceeding,
including affidavits and exhibits.

(h) The parties shall submit a joint statement of stipulated facts, disputed facts, and
key legal issues no later than two business days prior to the initial status
conference, scheduled in accordance with the provisions of Sec. 1.733 (a).

[53 FR 11855, Apr. 11, 1988. Redesignated and amended at 58 FR 25573, Apr. 27,

1993; 63 FR 1039, Jan. 7, 1998]

Sec. 1.733 Status conference.

(a) In any complaint proceeding, the Commission may, in its discretion, direct the
attorneys and/or the parties to appear before it for a status conference. Unless
otherwise ordered by the Commission, and with the exception of Accelerated
Docket proceedings, governed by paragraph (1) of this section, an initial status
conference shall take place, at the time and place designated by the Commission
staff, ten business days after the date the answer is due to be filed. A status
conference may include discussion of:

(1) Simplification or narrowing of the issues;

(2) The necessity for or desirability of additional pleadings or evidentiary submissions;

(3) Obtaining admissions of fact or stipulations between the parties as to any or all
of the matters in controversy;

(4) Settlement of all or some of the matters in controversy by agreement of the
parties;

(5) Whether discovery is necessary and, if so, the scope, type and schedule for such

discovery;
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(6) The schedule for the remainder of the case and the dates for any further status
conferences; and

(7) Such other matters that may aid in the disposition of the complaint.

(b) (1) Subject to paragraph (1) of this section governing Accelerated Docket
proceedings, parties shall meet and confer prior to the initial status
conference to discuss:

(1) Settlement prospects;

(11) Discovery;

(i) Tssues in dispute;

(iv) Schedules for pleadings;

(v) Joint statement of stipulated facts, disputed facts, and key legal issues; and

(vi) In a 47 U.S.C. 271(d)(6)(B) proceeding, whether or not the parties agree to
waive the 47 U.S.C. 271(d)(6)(B) 90-day resolution deadline.

(2) Subject to paragraph (1) of this section governing Accelerated Docket proceedings,
parties shall submit a joint statement of all proposals agreed to and disputes
remaining as a result of such meeting to Commission staff at least two business
days prior to the scheduled initial status conference.

(c) In addition to the initial status conference referenced in paragraph (a) of this
section, any party may also request that a conference be held at any time after the
complaint has been filed.

(d) During a status conference, the Commission staff may issue oral rulings pertaining
to a variety of interlocutory matters relevant to the conduct of a formal complaint
proceeding including, inter alia, procedural matters, discovery, and the submission
of briefs or other evidentiary materials.

(e) Parties may make, upon written notice to the Commission and all attending parties

at least three business days prior to the status conference, an audio recording of
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the Commission staff’s summary of its oral rulings. Alternatively, upon agreement
among all attending parties and written notice to the Commission at least three
business days prior to the status conference, the parties may make an audio
recording of, or use a stenographer to transcribe, the oral presentations and exchanges
between and among the participating parties, insofar as such communications are
“on-the-record” as determined by the Commission staff, as well as the Commission
staff’s summary of its oral rulings. A complete transcript of any audio recording
or stenographic transcription shall be filed with the Commission as part of the
record, pursuant to the provisions of paragraph (f)(2) of this section. The parties
shall make all necessary arrangements for the use of a stenographer and the cost
of transcription, absent agreement to the contrary, will be shared equally by all
parties that agree to make the record of the status conference.
(f) The parties in attendance, unless otherwise directed, shall either:

(1) Submit a joint proposed order memorializing the oral rulings made during the
conference to the Commission by 5:30 pm, Eastern Time, on the business day
following the date of the status conference, or as otherwise directed by
Commission staff. In the event the parties in attendance cannot reach agreement
as to the rulings that were made, the joint proposed order shall include the
rulings on which the parties agree, and each party’s alternative proposed rulings
for those rulings on which they cannot agree. Commission staff will review and
make revisions, if necessary, prior to signing and filing the submission as part
of the record. The proposed order shall be submitted both as hard copy and on
computer disk in accordance with the requirements of Sec. 1.734(d); or

(2) Pursuant to the requirements of paragraph (e) of this section, submit to the
Commission by 5:30 pm., Eastern Time, on the third business day following the

status conference or as otherwise directed by Commission staff either:
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(1) A transcript of the audio recording of the Commission staff’s summary of its
oral rulings;

(i1) A transcript of the audio recording of the oral presentations and exchanges
between and among the participating parties, insofar as such communications
are “on-the-record” as determined by the Commission staff, and the Commission
staff’s summary of its oral rulings; or

(i11) A stenographic transcript of the oral presentations and exchanges between and
among the participating parties, insofar as such communications are “on-the-
record” as determined by the Commission staff, and the Commission staff’s
summary of its oral rulings.

() Status conferences will be scheduled by the Commission staff at such time and
place as it may designate to be conducted in person or by telephone conference
call.

(h) The failure of any attorney or party, following reasonable notice, to appear at a
scheduled conference will be deemed a waiver by that party and will not preclude
the Commission staff from conferring with those parties and/or counsel present.

(i) Accelerated Docket Proceedings.

(1) In Accelerated Docket proceedings, the initial status conference will be held 10
days after the answer is due to be filed.

(2) Prior to the initial status conference, the parties shall confer, either in person or
by telephone, about:

(1) Discovery to which they can agree;

(i1) Facts to which they can stipulate and

(111) Factual and legal issues in dispute.

(3) Two days before the status conference, parties shall submit to Commission staff

a joint statement of:



(1) The agreements that they have reached with respect to discovery;

(11) The facts to which they have agreed to stipulate; and

(i1) The disputed facts or legal issues of which they can agree to a joint
statement.

(4) Two days before the status conference, each party also shall submit to Commission
staff a separate statement which shall include, as appropriate, the party’s statement
of the disputed facts and legal issues presented by the complaint proceeding and
any additional discovery that the party seeks. A complainant that wishes to reply
to a defendant’s affirmative defense shall do so in its pre-status-conference filing.
To the extent that this filing contains statements replying to an affirmative
defense, the complainant shall include, and/or serve with the statement, the
witness information and documents required in Sec. 1.726(g)(3)-(4). A defendant
that intends to rely on expert evidence shall include its expert statement in its
pre-status conference filing.(See Sec. 1.729(1)(4)(ii).)

[53 FR 11855, Apr. 11, 1988. Redesignated and amended at 58 FR 25573, Apr. 27,

1993; 63 FR 1039, Jan. 7, 1998; 63 FR 41449, Aug. 4, 1998]

Sec. 1.734 Specifications as to pleadings, briefs, and other documents; subscription.

(a) All papers filed in any formal complaint proceeding must be drawn in conformity
with the requirements of Secs. 1.49 and 1.50.

(b) All averments of claims or defenses in complaints and answers shall be made in
numbered paragraphs. The contents of each paragraph shall be limited as far as
practicable to a statement of a single set of circumstances. Each claim founded on
a separate transaction or occurrence and each affirmative defense shall be
separately stated to facilitate the clear presentation of the matters set forth.

(c) The original of all pleadings and other submissions filed by any party shall be
signed by the party, or by the party’s attorney. The signing party shall include in
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the document his or her address, telephone number, facsimile number and the date
on which the document was signed. Copies should be conformed to the original.
Unless specifically required by rule or statute, pleadings need not be verified. The
signature of an attorney or party shall be a certificate that the attorney or party
has read the pleading, motion, or other paper; that to the best of his or her
knowledge, information, and belief formed after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument for
the extension, modification, or reversal of existing law; and that it is not

interposed solely for purposes of delay or for any other improper purpose.

(d) All proposed orders shall be submitted both as hard copies and on computer disk

formatted to be compatible with the Commission’s computer system and using the
Commission’s current wordprocessing software. Each disk should be submitted in
“read only” mode. Each disk should be clearly labelled with the party’s name,
proceeding, type of pleading, and date of submission. Each disk should be
accompanied by a cover letter. Parties who have submitted copies of tariffs or
reports with their hard copies need not include such tariffs or reports on the disk.
Upon showing of good cause, the Commission may waive the requirements of

this paragraph.

[53 FR 11855, Apr. 11, 1988. Redesignated at 58 FR 25573, Apr. 27, 1993, as
amended at 63 FR 1040, Jan. 7, 1998]

Sec. 1.735 Copies; service; separate filings against multiple defendants.

(a) Complaints may generally be brought against only one named carrier; such actions

may not be brought against multiple defendants unless the defendant carriers are
commonly owned or controlled, are alleged to have acted in concert, are alleged
to be jointly liable to complainant, or the complaint concerns common questions

of law or fact. Complaints may, however, be consolidated by the Commission for
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disposition.

(b) The complainant shall file an original copy of the complaint, accompanied by the
correct fee, in accordance with part I, subpart G(see Sec. 1.1105(1)(c) and (d))
and, on the same day:

(1) File three copies of the complaint with the Office of the Commission Secretary;

(2) Serve two copies on the Market Disputes Resolution Division, Enforcement
Bureau;

(3) If the complaint is filed against a carrier concerning matters within the
responsibility of the International Bureau(see Sec. 0.261 of this chapter), serve
a copy on the Chief, Policy Division, International Bureau; and

(4) If a complaint is addressed against multiple defendants, pay a separate fee, in
accordance with part I, subpart G(see Sec. 1.1105(1)(c) and (d)), and file three
copies of the complaint with the Office of the Commission Secretary for each
additional defendant.

(c) Generally, a separate file is set up for each defendant. An original plus two copies
shall be filed of all pleadings and documents, other than the complaint, for each
file number assigned.

(d) The complainant shall serve the complaint by hand delivery on either the named
defendant or one of the named defendant’s registered agents for service of process
on the same date that the complaint is filed with the Commission in accordance
with the requirements of paragraph (b) of this section.

(e) Upon receipt of the complaint by the Commission, the Commission shall promptly
send, by facsimile transmission to each defendant named in the complaint, notice
of the filing of the complaint. The Commission shall send, by regular U.S.mail
delivery, to each defendant named in the complaint, a copy of the complaint. The

Commission shall additionally send, by regular U.S.mail to all parties, a schedule



318

detailing the date the answer will be due and the date, time and location of the
initial status conference.

() All subsequent pleadings and briefs filed in any formal complaint proceeding, as
well as all letters, documents or other written submissions, shall be served by the
filing party on the attorney of record for each party to the proceeding, or, where
a party is not represented by an attorney, each party to the proceeding either by
hand delivery, overnight delivery, or by facsimile transmission followed by regular
U.S. mail delivery, together with a proof of such service in accordance with the
requirements of Sec. 1.47(g). Service is deemed effective as follows:

(1) Service by hand delivery that is delivered to the office of the recipient by 5:30
pm, local time of the recipient, on a business day will be deemed served that
day. Service by hand delivery that is delivered to the office of the recipient after
5:30 pm, local time of the recipient, on a business day will be deemed served
on the following business day;

(2) Service by overnight delivery will be deemed served the businessday following
the day it is accepted for overnight delivery by a reputable overnight delivery
service such as, or comparable to, the US Postal Service Express Mail, United
Parcel Service or Federal Express; or

(3) Service by facsimile transmission that is fully transmitted to the office of the
recipient by 5:30 pm, local time of the recipient, on a business day will be
deemed served that day. Service by facsimile transmission that is fully
transmitted to the office of the recipient after 5:30 pm, local time of the recipient,
on a business day will be deemed served on the following business day.

(g) Supplemental complaint proceedings. Supplemental complaints filed pursuant to
section 1.722 shall conform to the requirements set out in this section, except that

the complainant need not submit a filing fee, and the complainant may effect



A F 319

service pursuant to paragraph (f) of this section rather than paragraph (d) of this
section numerals.
[53 FR 11855, Apr. 11, 1988. Redesignated and amended at 58 FR 25573, 25574,
Apr. 27, 1993, as amended at 63 FR 1040, Jan. 7, 1998; 64 FR 60726, Nov. §, 1999;
66 FR 16617, Mar. 27, 2001; 67 FR 13223, Mar. 21, 2002]

Sec. 1.736 Complaints filed pursuant to 47 U.S.C. 271(d)(6)(B).

(a) Where a complaint is filed pursuant to 47 U.S.C.271(d)(6)(B), parties shall indicate
whether they are willing to waive the ninety-day resolution deadline contained in
47 U.S.C. 271(d)(6)(B) in the following manner:

(1) The complainant shall so indicate in both the complaint itself and in the Formal
Complaint Intake Form, and the defendant shall so indicate in its answer; or
(2) The parties shall indicate their agreement to waive the ninety-day resolution

deadline to the Commission staff at the initial status conference, to be held in
accordance with Sec. 1.733 of the rules.

(b) Requests for waiver of the ninety-day resolution deadline for complaints filed
pursuant to 47 U.S.C. 271(d)(6)(B) will not be entertained by the Commission
staff subsequent to the initial status conference, absent a showing by the
complainant and defendant that such waiver is in the public interest.

[63 FR 1041, Jan. 7, 1998]
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. 0.111 Functions of the Bureau.

(a) Serve as the primary Commission entity responsible for enforcement of the

Communications Act and other communications statutes, the Commission’s rules,
Commission orders and Commission authorizations, other than matters that are
addressed in the context of a pending application for a license or other authori-
zation or in the context of administration, including post-grant administration, of
a licensing or other authorization or registration program.

(1) Resolve complaints, includingcomplaints filed under section 208 of the Communi-
cations Act, regarding acts or omissions of common carriers(wireline, wireless

and international).

Note to paragraph(a)(1): The Consumer and Governmental Affairs Bureau has primary

responsibility for informally resolving individual informal complaints from
consumers against common carriers(wireline, wireless and international) and
against other wireless licensees, and informal consumer complaints involving
access to telecommunications services and equipment for persons with disabilities.
The International Bureau has primary responsibility for complaints regarding
international settlements rules and policies.

(2) Resolve complaints regarding acts or omissions of non-common carriers subject
to the Commission’s jurisdiction under Title II of the Communications Act and
related provisions, including complaints against aggregators under section 226 of
the Communications Act and against entities subject to the requirements of

section 227 of the Communications Act.
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Note to paragraph(a)(2): The Consumer and Governmental Affairs Bureau has primary
responsibility for informally resolving individual informal complaints from
consumers against non-common carriers subject to the Commission’s jurisdiction
under Title II of the Communications Act and related provisions.

(3) Resolve formal complaints regarding accessibility to communications services
and equipment for persons with disabilities, including complaints filed pursuant
to sections 225 and 255 of the Communications Act.

(4) Resolve complaints regarding radiofrequency interference and complaints regarding
radiofrequency equipment and devices, including complaints of violations of
sections 302 and 333 of the Communications Act.

Note to paragraph(a)(4): The Office of Engineering and Technology has shared
responsibility for radiofrequency equipment and device complaints.

(5) Resolve complaints regarding compliance with the Commission’s Emergency
Alert System rules.

(6) Resolve complaints regarding the lighting and marking of radio transmitting
towers under section 303(q) of the Communications Act.

Note to paragraph(a)(6): The Wireless Telecommunications Bureau has responsibility
for administration of the tower registration program.

(7) Resolve complaints regarding compliance with statutory and regulatory provisions
regarding indecent communications subject to the Commission’s jurisdiction.

(8) Resolve complaints regarding the broadcast and cable television children’s
television programming commercial limits contained in section 102 of the
Children’s Television Act.

Note to paragraph(a)(8): The Media Bureau has responsibility for enforcement of
these limits in the broadcast television renewal context.

(9) Resolve complaints regarding unauthorized construction and operation of communi-
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cations facilities, including complaints of violations of section 301 of the
Communications Act.

(10) Resolve complaints regarding false distress signals under section 325(a) of the
Communications Act.

(11) Resolve other complaints against Title III licensees and permittees.

Note to paragraph(a)(11): The Media Bureau has primary responsibility for complaints
regarding children’s television programming requirements, and for political and
related programming matters and equal employment opportunity matters involving
broadcasters, cable operators and other multichannel video programming distributors.
The relevant licensing Bureau has primary responsibility for complaints involving
tower siting and the Commission’s environmental rules. The Media Bureau has
primary responsibility for complaints regarding compliance with conditions imposed
on transfers of control and assignments of licenses of Cable Antenna Relay
Service authorizations.

(12) Resolve complaints regarding pole attachments filed under section 224 of the
Communications Act.

(13) Resolve complaints regarding multichannel video and cable television service
under part 76 of the Commission’s rules.

Note to paragraph(a)(13): The Media Bureau has primary responsibility for complaints
regarding the following: subpart A(general), with the exception of Sec. 76.11 of
this chapter; subpart B(Registration Statements); subpart C(Federal-State/Local
Relationships [Reserved]; subpart D(carriage of television broadcast signals);
subpart E(equal employment opportunity requirements); subpart F(nonduplication
protection and syndicated exclusivity); subpart G, Sec. Sec. 76.205, 76.206 and
76.209 of this chapter(political broadcasting); subpart I(Forms and Reports);

subpart J(ownership); subpart L(cable television access); subpart N, Sec. 76.944 of
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this chapter(basic cable rate appeals), and Sec. Sec. 76.970, 76.971 and 76.977 of
this chapter(cable leased access rates); subpart O(competitive access to cable
programming); subpart P(competitive availability of navigation devices); subpart
Q(regulation of carriage agreements); subpart S(Open Video Systems); and
subparts T, U and V to the extent related to the matters listed in this note.

(14) Resolve universal service suspension and debarment proceedings pursuant to
Sec. 54.521 of this chapter.

(15) Resolve complaints regarding other matters assigned to it by the Commission,
matters that do not fall within the responsibility of another Bureau or Office or
matters that are determined by mutual agreement with another Bureau or Office
to be appropriately handled by the Enforcement Bureau.

(16) Identify and analyze complaint information, conduct investigations, conduct
external audits and collect information, including pursuant to sections 218,
220, 308(b), 403 and 409 (e) through (k) of the Communications Act, in
connection with complaints, on its own initiative or upon request of another
Bureau or Office.

(17) Issue or draft orders taking or recommending appropriate action in response to
complaints or investigations, including, but not limited to, admonishments,
damage awards where authorized by law or other affirmative relief, notices of
violation, notices of apparent liability and related orders, notices of opportunity
for hearing regarding a potential forfeiture, hearing designation orders, orders
designating licenses or other authorizations for a revocation hearing and
consent decrees. Issue or draft appropriate orders after a hearing has been
terminated by an Administrative Law Judge on the basis of waiver. Issue or
draft appropriate interlocutory orders and take or recommend appropriate action

in the exercise of its responsibilities.
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(18) Encourage cooperative compliance efforts.

(19) Mediate and settle disputes.

(20) Provide information regarding pending complaints, compliance with relevant
requirements and the complaint process, where appropriate and to the extent
the information is not available from the Consumer and Governmental Affairs
Bureau or other Bureaus and Offices.

(21) Exercise responsibility for rulemaking proceedings regarding general enforcement
policies and procedures.

(22) Advise the Commission or responsible Bureau or Office regarding the
enforcement implications of existing and proposed rules.

(23) Serve as the primary point of contact for coordinating enforcement matters,
including market and consumer enforcement matters, with other federal, state
and local government agencies, as well as with foreign governments after
appropriate consultation, and provide assistance to such entities. Refer matters
to such entities, as well as to private sector entities, as appropriate.

(b) Serve as trial staff in formal hearings conducted pursuant to 5 U.S.C. 556
regarding applications, revocation, forfeitures and other matters designated for
hearing.

(c) In coordination with the International Bureau, participate in international conferences
dealing with monitoring and measurement; serve as the point of contact for the
US. Government in matters of international monitoring, fixed and mobile
direction-finding and interference resolution; and oversee coordination of non-routine
communications and materials between the Commission and international or
regional public organizations or foreign administrations.

(d) In conjunction with the Office of Engineering and Technology, work with technical

standards bodies.



H H 325

(e) Oversee the Commission’s privatized ship radio safety inspection program.

(f) Provide field support for, and field representation of, the Bureau, other Bureaus
and Offices and the Commission. Coordinate with other Bureaus and Offices as
appropriate.

(g) Handle congressional and other correspondence relating to or requesting specific
enforcement actions, specific complaints or other specific matters within the
responsibility of the Bureau, to the extent not otherwise handled by the Consumer
and Governmental Affairs Bureau, the Office of General Counsel(impermissible
ex parte presentations) or another Bureau or Office;

(h) Have authority to issue non-hearing related subpoenas for the attendance and
testimony of witnesses and the production of books, papers, correspondence,
memoranda, schedules of charges, contracts, agreements, and any other records
deemed relevant to the investigation of matters within the responsibility of the
Bureau. Before issuing a subpoena, the Enforcement Bureau shall obtain the
approval of the Office of General Counsel.

(i) Perform such other functions as may be assigned or referred to it by the Commission.

[ 64 FR 60716 , Nov. 8, 1999, as amended at 67 FR 13218 , Mar. 21, 2002; 68 FR

36942 , June 20, 2003; 69 FR 30233 , May 27, 2004; 71 FR 69034 , Nov. 29, 2006]
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TITLE 47-TELECOMMUNICATION
CHAPTER I-FEDERAL COMMUNICATIONS COMMISSION(CONTINUED)

PART 73_RADIO BROADCAST SERVICES-

Sec. 73.1206 Broadcast of telephone conversations.
Before recording a telephone conversation for broadcast, or broadcasting such a
conversation simultaneously with its occurrence, a licensee shall inform any party to
the call of the licensee’s intention to broadcast the conversation, except where such
party is aware, or may be presumed to be aware from the circumstances of the
conversation, that it is being or likely will be broadcast. Such awareness is presumed
to exist only when the other party to the call is associated with the station(such as
as employee or part-time reporter), or where the other party originates the call and
it is obvious that it is in connection with a program in which the station customarily
broadcasts telephone conversations.
[35 FR 7733, May 20, 1970]

Sec. 73.1216 Licensee-conducted contests.
A licensee that broadcasts or advertises information about a contest it conducts shall
fully and accurately disclose the material terms of the contest, and shall conduct the
contest substantially as announced or advertised. No contest description shall be
false, misleading or deceptive with respect to any material term.
Note 1: For the purposes of this rule:

(a) A contest is a scheme in which a prize is offered or awarded, based upon
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chance, diligence, knowledge or skill, to members of the public.

(b) Material terms include those factors which define the operation of the contest
and which affect participation therein. Although the material terms may vary
widely depending upon the exact nature of the contest, they will generally
include: how to enter or participate; eligibility restrictions; entry deadline dates;
whether prizes can be won; when prizes can be won; the extent, nature and
value of prizes; basis for valuation of prizes; time and means of selection of
winners; and/or tie-breaking procedures.

Note 2: In general, the time and manner of disclosure of the material terms of a
contest are within the licensee’s discretion. However, the obligation to disclose
the material terms arises at the time the audience is first told how to enter or
participate and continues thereafter. The material terms should be disclosed
periodically by announcements broadcast on the station conducting the contest,
but need not be enumerated each time an announcement promoting the contest is
broadcast. Disclosure of material terms in a reasonable number of announce-
ments is sufficient. In addition to the required broadcast announcements,
disclosure of the material terms may be made in a non-broadcast manner.

Note 3: This rule is not applicable to licensee-conducted contests not broadcast or
advertised to the general public or to a substantial segment thereof, to contests
in which the general public is not requested or permitted to participate, to the
commercial advertisement of non-licensee-conducted contests, or to a contest
conducted by a non-broadcast division of the licensee or by a non-broadcast
company related to the licensee.

[41 FR 43152, Sept. 30, 1976]

Sec. 73.1217 Broadcast hoaxes.

No licensee or permittee of any broadcast station shall broadcast false information
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concerning a crime or a catastrophe if:

(a) The licensee knows this information is false;

(b) It is forseeable that broadcast of the information will cause substantial public
harm, and

(c) Broadcast of the information does in fact directly cause substantial public harm.

Any programming accompanied by a disclaimer will be presumed not to pose

foreseeable harm if the disclaimer clearly characterizes the program as a fiction and

is presented in a way that is reasonable under the circumstances.

Note: For purposes of this rule, “public harm” must begin immediately, and cause
direct and actual damage to property or to the health or safety of the general
public, or diversion of law enforcement or other public health and safety
authorities from their duties. The public harm will be deemed foreseeable if the
licensee could expect with a significant degree of certainty that public harm
would occur. A “crime” is any act or omission that makes the offender subject
to criminal punishment by law. A “catastrophe” is a disaster or imminent disaster
involving violent or sudden event affecting the public.

[57 FR 28640, June 26, 1992]

PART 64_MISCELLANEOUS RULES RELATING TO COMMON CARRIERS-

Sec. 64.703 Consumer information.
(a) Each provider of operator services shall:
(1) Identify itself, audibly and distinctly, to the consumer at the beginning of each
telephone call and before the consumer incurs any charge for the call;
(2) Permit the consumer to terminate the telephone call at no charge before the call
is connected;

(3) Disclose immediately to the consumer, upon request and at no charge to the
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consumer-
(1) A quotation of its rates or charges for the call;
(11) The methods by which such rates or charges will be collected; and
(ii1) The methods by which complaints concerning such rates, charges, or
collection practices will be resolved; and
(4) Disclose, audibly and distinctly to the consumer, at no chargeand before
connecting any interstate non-access code operator service call, how to obtain
the total cost of the call, including any aggregator surcharge, or the maximum
possible total cost of the call, including any aggregator surcharge, before
providing further oral advice to the consumer on how to proceed to make the
call. The oral disclosure required in this subsection shall instruct consumers
that they may obtain applicable rate and surcharge quotations either, at the
option of the provider of operator services, by dialing no more than two digits
or by remaining on the line. The phrase “total cost of the call” as used in this
paragraph means both the variable(duration-based) charges for the call and the
total per-call charges, exclusive of taxes, that the carrier, or its billing agent,
may collect from the consumer for the call. It does not include additional
charges that may be assessed and collected without the involvement of the
carrier, such as a hotel surcharge billed by a hotel. Such charges are addressed
in paragraph (b) of this section.
(b) Each aggregator shall post on or near the telephone instrument, in plain view of
consumers:
(1) The name, address, and toll-free telephone number of the provider of operator
services;
(2) Except for CMRS aggregators, a written disclosure that the rates for all

operator-assisted calls are available on request, and that consumers have a
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right to obtain access to the interstate common carrier of their choice and may
contact their preferred interstate common carriers for information on accessing

that carrier’s service using that telephone;

(3) In the case of a pay telephone, the local coin rate for the pay telephone

location; and

(4) The name and address of the Consumer Information Bureau of the Commission

(©)

(d)

(Federal Communications Commission, Consumer Information Bureau, Consumer
Complaints-Telephone, Washington, D.C. 20554), to which the consumer may
direct complaints regarding operator services. An existing posting that displays
the address that was required prior to the amendment of this rules(i.e., the
address of the Common Carrier Bureau’s Enforcement Division, which no
longer exists) may remain until such time as the posting is replaced for any
other purpose. Any posting made after the effective date of this amendment
must display the updated address(i.e., the address of the Consumer Information
Bureau).
Updating of postings. The posting required by this section shall be updated as
soon as practicable following any change of the carrier presubscribed to provide
interstate service at an aggregator location, but no later than 30 days following
such change. This requirement may be satisfied by applying to a payphone a
temporary sticker displaying the required posting information, provided that any
such temporary sticker shall be replaced with permanent signage during the next
regularly scheduled maintenance visit.
Effect of state law or regulation. The requirements of paragraph (b) of this
section shall not apply to an aggregator in any case in which State law or State
regulation requires the aggregator to take actions that are substantially the same

as those required in paragraph (b) of this section.
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(e) Each provider of operator services shall ensure, by contract or tariff, that each
aggregator for which such provider is the presubscribed provider of operator
services is in compliance with the requirements of paragraph (b) of this section.

[56 FR 18523, Apr. 23, 1991, as amended at 61 FR 14981, Apr. 4, 1996; 61 FR

52323, Oct. 7, 1996; 63 FR 11617, Mar. 10, 1998; 63 FR 43041, Aug. 11, 1998;

64 FR 47119, Aug. 30, 1999; 67 FR 2819, Jan. 22, 2002]

Sec. 64.1200 Delivery restrictions.

(a) No person or entity may: (1) Initiate any telephone call(other than a call made
for emergency purposes or made with the prior express consent of the called
party) using an automatic telephone dialing system or an artificial or prerecorded
voice;

(1) To any emergency telephone line, including any 911 line and any emergency
line of a hospital, medical physician or service office, health care facility,
poison control center, or fire protection or law enforcement agency;

(i1) To the telephone line of any guest room or patient room of a hospital,
health care facility, elderly home, or similar establishment; or

(ii1) To any telephone number assigned to a paging service, cellular telephone
service, specialized mobile radio service, or other radio common carrier
service, or any service for which the called party is charged for the call.

(iv) A person will not be liable for violating the prohibition in paragraph (a)(1)
(ii1) of this section when the call is placed to a wireless number that has
been ported from wireline service and such call is a voice call; not
knowingly made to a wireless number; and made within 15 days of the
porting of the number from wireline to wireless service, provided the
number is not already on the national do-not-call registry or caller’s

company-specific do-not-call list.
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(2) Initiate any telephone call to any residential line using an artificial or
prerecorded voice to deliver a message without the prior express consent of
the called party, unless the call;

(1) Is made for emergency purposes;

(11) Is not made for a commercial purpose;

(ii1) Is made for a commercial purpose but does not include or introduce an
unsolicited advertisement or constitute a telephone solicitation;

(iv) Is made to any person with whom the caller has an established business
relationship at the time the call is made; or

(v) Is made by or on behalf of a tax-exempt nonprofit organization.

(3) Use a telephone facsimile machine, computer, or other device to send an
unsolicited advertisement to a telephone facsimile machine, unless-

(1) The unsolicited advertisement is from a sender with an established business
relationship, as defined in paragraph (f) (5) of this section, with the
recipient; and

(11) The sender obtained the number of the telephone facsimile machine through-

(A) The voluntary communication of such number by the recipient directly to
the sender, within the context of such established business relationship; or
(B) A directory, advertisement, or site on the Internet to which the recipient
voluntarily agreed to make available its facsimile number for public
distribution. If a sender obtains the facsimile number from the recipient’s
own directory, advertisement, or Internet site, it will be presumed that the
number was voluntarily made available for public distribution, unless such
materials explicitly note that unsolicited advertisements are not accepted at
the specified facsimile number. If a sender obtains the facsimile number

from other sources, the sender must take reasonable steps to verify that the
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recipient agreed to make the number available for public distribution.

(C) This clause shall not apply in the case of an unsolicited advertisement that
is sent based on an established business relationship with the recipient that
was in existence before July 9, 2005 if the sender also possessed the
facsimile machine number of the recipient before July 9, 2005. There shall
be a rebuttable presumption that if a valid established business relationship
was formed prior to July 9, 2005, the sender possessed the facsimile number
prior to such date as well; and

(iii) The advertisement contains a notice that informs the recipient of the ability
and means to avoid future unsolicited advertisements. A notice contained in
an advertisement complies with the requirements under this paragraph only
if-

(A) The notice is clear and conspicuous and on the first page of the advertisement;

(B) The notice states that the recipient may make a request to the sender of the
advertisement not to send any future advertisements to a telephone facsimile
machine or machines and that failure to comply, within 30 days, with such
a request meeting the requirements under paragraph (a)(3)(v) of this section
is unlawful;

(C) The notice sets forth the requirements for an opt-out request under paragraph
(@)(3)(v) of this section;

(D) The notice includes-

(1) A domestic contact telephone number and facsimile machine number for the
recipient to transmit such a request to the sender; and

(2) If neither the required telephone number nor facsimile machine number is a
toll-free number, a separate cost-free mechanism including a Web site address

or e-mail address, for a recipient to transmit a request pursuant to such notice
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to the sender of the advertisement. A local telephone number also shall
constitute a cost-free mechanism so long as recipients are local and will not
incur any long distance or other separate charges for calls made to such
number; and

(E) The telephone and facsimile numbers and cost-free mechanism identified in
the notice must permit an individual or business to make an opt-out request
24 hours a day, 7 days a week.

(iv) A facsimile advertisement that is sent to a recipient that has provided prior
express invitation or permission to the sender must include an opt-out notice
that complies with the requirements in paragraph (a)(3)(iii) of this section.

(v) A request not to send future unsolicited advertisements to a telephone
facsimile machine complies with the requirements under this subparagraph
only if-

(A) The request identifies the telephone number or numbers of the telephone
facsimile machine or machines to which the request relates;

(B) The request is made to the telephone number, facsimile number, Web site
address or e-mail address identified in the sender’s facsimile advertisement;
and

(C) The person making the request has not, subsequent to such request, provided
express invitation or permission to the sender, in writing or otherwise, to
send such advertisements to such person at such telephone facsimile
machine.

(vi) A sender that receives a request not to send future unsolicited advertisements
that complies with paragraph (a)(3)( v ) of this section must honor that
request within the shortest reasonable time from the date of such request, not

to exceed 30 days, and is prohibited from sending unsolicited advertisements to
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the recipient unless the recipient subsequently provides prior express
invitation or permission to the sender. The recipient’s opt-out request
terminates the established business relationship exemption for purposes of
sending future unsolicited advertisements. If such requests are recorded or
maintained by a party other than the sender on whose behalf the unsolicited
advertisement is sent, the sender will be liable for any failures to honor the
opt-out request.

(vi) A facsimile broadcaster will be liable for violations of paragraph (a)(3) of
this section, including the inclusion of opt-out notices on unsolicited
advertisements, if it demonstrates a high degree of involvement in, or actual
notice of, the unlawful activity and fails to take steps to prevent such
facsimile transmissions.

(4) Use an automatic telephone dialing system in such a way that two or more
telephone lines of a multi-line business are engaged simultaneously.

(5) Disconnect an unanswered telemarketing call prior to at least 15 seconds or
four (4) rings.

(6) Abandon more than three percent of all telemarketing calls that are answered
live by a person, or measured over a 30-day period. A call is “abandoned” if
it is not connected to a live sales representative within two (2) seconds of the
called person’s completed greeting. Whenever a sales representative is not
available to speak with the person answering the call, that person must receive,
within two (2) seconds after the called person’s completed greeting, a
prerecorded identification message that states only the name and telephone
number of the business, entity, or individual on whose behalf the call was
placed, and that the call was for “telemarketing purposes.” The telephone

number so provided must permit any individual to make a do-not-call request
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during regular business hours for the duration of the telemarketing campaign.
The telephone number may not be a 900 number or any other number for
which charges exceed local or long distance transmission charges. The seller or
telemarketer must maintain records establishing compliance with paragraph (a)

(6) of this section.

(1) A call for telemarketing purposes that delivers an artificial or prerecorded

voice message to a residential telephone line that is assigned to a person
who either has granted prior express consent for the call to be made or has
an established business relationship with the caller shall not be considered
an abandoned call if the message begins within two (2) seconds of the

called person’s completed greeting.

(i1) Calls made by or on behalf of tax-exempt nonprofit organizations are not

covered by paragraph (a) (6) of this section.

(7) Use any technology to dial any telephone number for the purpose of determining

whether the line is a facsimile or voice line.

(b) All artificial or prerecorded telephone messages shall:

(1) At the beginning of the message, state clearly the identity of the business,

individual, or other entity that is responsible for initiating the call. If a
business is responsible for initiating the call, the name under which the entity
is registered to conduct business with the State Corporation Commission(or

comparable regulatory authority) must be stated, and

(2) During or after the message, state clearly the telephone number(other than that

of the autodialer or prerecorded message player that placed the call) of such
business, other entity, or individual. The telephone number provided may not
be a 900 number or any other number for which charges exceed local or long

distance transmission charges. For telemarketing messages to residential telephone
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subscribers, such telephone number must permit any individual to make a
do-not-call request during regular business hours for the duration of the
telemarketing campaign.
(c) No person or entity shall initiate any telephone solicitation, as defined in
paragraph (f)(12) of this section, to:
(1) Any residential telephone subscriber before the hour of 8 a.m. or after 9
p.m.(local time at the called party’s location), or
(2) A residential telephone subscriber who has registered his or her telephone
number on the national do-not-call registry of persons who do not wish to
receive telephone solicitations that is maintained by the federal government.
Such do-not-call registrations must be honored for a period of 5 years. Any
person or entity making telephone solicitations(or on whose behalf telephone
solicitations are made) will not be liable for violating this requirement if:
(1) It can demonstrate that the violation is the result of error and that as part of
its routine business practice, it meets the following standards:

(A) Written procedures. It has established and implemented written procedures
to comply with the national do-not-call rules;

(B) Training of personnel. It has trained its personnel, and any entity assisting
in its compliance, in procedures established pursuant to the national
do-not-call rules;

(C) Recording. It has maintained and recorded a list of telephone numbers that
the seller may not contact;

(D) Accessing the national do-not-call database. It uses a process to prevent
telephone solicitations to any telephone number on any list established
pursuant to the do-not-call rules, employing a version of the national

do-not-call registry obtained from the administrator of the registry no more
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than 31 days prior to the date any call is made, and maintains records
documenting this process.

Note to paragraph (¢)(2)( 1) (D): The requirement in paragraph 64.1200 (c)(2)( 1)
(D) for persons or entities to employ a version of the national do-not-call
registry obtained from the administrator no more than 31 days prior to the date
any call is made is effective January 1, 2005. Until January 1, 2005, persons or
entities must continue to employ a version of the registry obtained from the
administrator of the registry no more than three months prior to the date any call
is made.

(E) Purchasing the national do-not-call database. It uses a process to ensure that
it does not sell, rent, lease, purchase or use the national do-not-call database,
or any part thereof, for any purpose except compliance with this section and
any such state or federal law to prevent telephone solicitations to telephone
numbers registered on the national database. It purchases access to the
relevant do-not-call data from the administrator of the national database and
does not participate in any arrangement to share the cost of accessing the
national database, including any arrangement with telemarketers who may
not divide the costs to access the national database among various client
sellers; or

(11) It has obtained the subscriber’s prior express invitation or permission. Such
permission must be evidenced by a signed, written agreement between the
consumer and seller which states that the consumer agrees to be contacted
by this seller and includes the telephone number to which the calls may be
placed; or

(ii1) The telemarketer making the call has a personal relationship with the

recipient of the call.
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No person or entity shall initiate any call for telemarketing purposes to a
residential telephone subscriber unless such person or entity has instituted
procedures for maintaining a list of persons who request not to receive
telemarketing calls made by or on behalf of that person or entity. The
procedures instituted must meet the following minimum standards:

Written policy. Persons or entities making calls for telemarketing purposes
must have a written policy, available upon demand, for maintaining a
do-not-call list.

Training of personnel engaged in telemarketing. Personnel engaged in any
aspect of telemarketing must be informed and trained in the existence and use
of the do-not-call list.

Recording, disclosure of do-not-call requests. If a person or entity making a
call for telemarketing purposes(or on whose behalf such a call is made)
receives a request from a residential telephone subscriber not to receive calls
from that person or entity, the person or entity must record the request and
place the subscriber’s name, if provided, and telephone number on the
do-not-call list at the time the request is made. Persons or entities making calls
for telemarketing purposes(or on whose behalf such calls are made) must
honor a residential subscriber’s do-not-call request within a reasonable time
from the date such request is made. This period may not exceed thirty days
from the date of such request. If such requests are recorded or maintained by
a party other than the person or entity on whose behalf the telemarketing call
is made, the person or entity on whose behalf the telemarketing call is made
will be liable for any failures to honor the do-not-call request. A person or
entity making a call for telemarketing purposes must obtain a consumer’s prior

express permission to share or forward the consumer’s request not to be called
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to a party other than the person or entity on whose behalf a telemarketing call

is made or an affiliated entity.

(4) Identification of sellers and telemarketers. A person or entity making a call for

©)

(6)

telemarketing purposes must provide the called party with the name of the
individual caller, the name of the person or entity on whose behalf the call is
being made, and a telephone number or address at which the person or entity
may be contacted. The telephone number provided may not be a 900 number
or any other number for which charges exceed local or long distance
transmission charges.

Affiliated persons or entities. In the absence of a specific request by the
subscriber to the contrary, a residential subscriber’s do-not-call request shall
apply to the particular business entity making the call(or on whose behalf a
call is made), and will not apply to affiliated entities unless the consumer
reasonably would expect them to be included given the identification of the
caller and the product being advertised.

Maintenance of do-not-call lists. A person or entity making calls for
telemarketing purposes must maintain a record of a consumer’s request not to
receive further telemarketing calls. A do-not-call request must be honored for

5 years from the time the request is made.

(7) Tax-exempt nonprofit organizations are not required to comply with 64.1200(d).

(e) The rules set forth in paragraph (c) and (d) of this section are applicable to any

person or entity making telephone solicitations or telemarketing calls to wireless

telephone numbers to the extent described in the Commission’s Report and

Order, CG Docket No. 02-278, FCC 03-153, “Rules and Regulations

Implementing the Telephone Consumer Protection Act of 1991.”

(f) As used in this section: (1) The terms automatic telephone dialing system and
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autodialer mean equipment which has the capacity to store or produce telephone

numbers to be called using a random or sequential number generator and to dial

such numbers.

(2) The term clear and conspicuous for purposes of paragraph (a) (3) (iii) (A) of
this section means a notice that would be apparent to the reasonable consumer,
separate and distinguishable from the advertising copy or other disclosures, and
placed at either the top or bottom of the facsimile.

(3) The term emergency purposes means calls made necessary in any situation
affecting the health and safety of consumers.

(4) The term established business relationship for purposes of telephone solicitations
means a prior or existing relationship formed by a voluntary two-way
communication between a person or entity and a residential subscriber with or
without an exchange of consideration, on the basis of the subscriber’s purchase
or transaction with the entity within the eighteen (18) months immediately
preceding the date of the telephone call or on the basis of the subscriber’s
inquiry or application regarding products or services offered by the entity
within the three months immediately preceding the date of the call, which
relationship has not been previously terminated by either party.

(1) The subscriber’s seller-specific do-not-call request, as set forth in paragraph
(d) (3) of this section, terminates an established business relationship for
purposes of telemarketing and telephone solicitation even if the subscriber
continues to do business with the seller.

(i1) The subscriber’s established business relationship with a particular business
entity does not extend to affiliated entities unless the subscriber would
reasonably expect them to be included given the nature and type of goods

or services offered by the affiliate and the identity of the affiliate.
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(5) The term established business relationship for purposes of paragraph (a)(3) of
this section on the sending of facsimile advertisements means a prior or
existing relationship formed by a voluntary two-way communication between a
person or entity and a business or residential subscriber with or without an
exchange of consideration, on the basis of an inquiry, application, purchase or
transaction by the business or residential subscriber regarding products or
services offered by such person or entity, which relationship has not been
previously terminated by either party.

(6) The term facsimile broadcaster means a person or entity that transmits messages
to telephone facsimile machines on behalf of another person or entity for a fee.

(7) The term seller means the person or entity on whose behalf a telephone call or
message is initiated for the purpose of encouraging the purchase or rental of,
or investment in, property, goods, or services, which is transmitted to any
person.

(8) The term sender for purposes of paragraph (a)(3) of this section means the
person or entity on whose behalf a facsimile unsolicited advertisement is sent
or whose goods or services are advertised or promoted in the unsolicited
advertisement.

(9) The term telemarketer means the person or entity that initiates a telephone call
or message for the purpose of encouraging the purchase or rental of, or
investment in, property, goods, or services, which is transmitted to any person.

(10) The term telemarketing means the initiation of a telephone call or message for
the purpose of encouraging the purchase or rental of, or investment in,
property, goods, or services, which is transmitted to any person.

(11) The term telephone facsimile machine means equipment which has the

capacity to transcribe text or images, or both, from paper into an electronic
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signal and to transmit that signal over a regular telephone line, or to
transcribe text or images(or both) from an electronic signal received over a
regular telephone line onto paper.

(12) The term telephone solicitation means the initiation of a telephone call or
message for the purpose of encouraging the purchase or rental of, or
investment in, property, goods, or services, which is transmitted to any
person, but such term does not include a call or message:

(1) To any person with that person’s prior express invitation or permission;
(i) To any person with whom the caller has an established business relationship; or
(i) By or on behalf of a tax-exempt nonprofit organization.

(13) The term unsolicited advertisement means any material advertising the
commercial availability or quality of any property, goods, or services which
is transmitted to any person without that person’s prior express invitation or
permission, in writing or otherwise.

(14) The term personal relationship means any family member, friend, or
acquaintance of the telemarketer making the call.

(g) Beginning January 1, 2004, common carriers shall:

(1) When providing local exchange service, provide an annual notice, via an insert
in the subscriber’s bill, of the right to give or revoke a notification of an
objection to receiving telephone solicitations pursuant to the national
do-not-call database maintained by the federal government and the methods by
which such rights may be exercised by the subscriber. The notice must be clear
and conspicuous and include, at a minimum, the Internet address and toll-free
number that residential telephone subscribers may use to register on the
national database.

(2) When providing service to any person or entity for the purpose of making
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telephone solicitations, make a one-time notification to such person or entity of
the national do-not-call requirements, including, at a minimum, citation to 47
CFR 64.1200 and 16 CFR 310. Failure to receive such notification will not
serve as a defense to any person or entity making telephone solicitations from

violations of this section.

(h) The administrator of the national do-not-call registry that is maintained by the

federal government shall make the telephone numbers in the database available
to the States so that a State may use the telephone numbers that relate to such
State as part of any database, list or listing system maintained by such State for

the regulation of telephone solicitations.

[68 FR 44177, July 25, 2003, as amended at 68 FR 59131, Oct. 14, 2003; 69 FR
60316, Oct. 8, 2004; 70 FR 19337, Apr. 13, 2005; 71 FR 25977, May 3, 2006; 71
FR 56893, Sept. 28, 2006; 71 FR 75122, Dec. 14, 2006]

Sec. 64.2009 Safeguards required for use of customer proprietary network information.

(a) Telecommunications carriers must implement a system by which the status of a

customer’s CPNI approval can be clearly established prior to the use of CPNI.

(b) Telecommunications carriers must train their personnel as to when they are and

are not authorized to use CPNI, and carriers must have an express disciplinary

process in place.

(c) All carriers shall maintain a record, electronically or in some other manner, of

their own and their affiliates’ sales and marketing campaigns that use their
customers’ CPNI. All carriers shall maintain a record of all instances where
CPNI was disclosed or provided to third parties, or where third parties were
allowed access to CPNI. The record must include a description of each
campaign, the specific CPNI that was used in the campaign, and what products

and services were offered as a part of the campaign. Carriers shall retain the
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record for a minimum of one year.

(d) Telecommunications carriers must establish a supervisory review process regarding

carrier compliance with the rules in this subpart for outbound marketing
situations and maintain records of carrier compliance for a minimum period of
one year. Specifically, sales personnel must obtain supervisory approval of any

proposed outbound marketing request for customer approval.

(e) A telecommunications carrier must have an officer, as an agent of the carrier,

()

sign and file with the Commission a compliance certificate on an annual basis.
The officer must state in the certification that he or she has personal knowledge
that the company has established operating procedures that are adequate to
ensure compliance with the rules in this subpart. The carrier must provide a
statement accompanying the certificate explaining how its operating procedures
ensure that it is or is not in compliance with the rules in this subpart. In
addition, the carrier must include an explanation of any actions taken against
data brokers and a summary of all customer complaints received in the past year
concerning the unauthorized release of CPNI. This filing must be made annually
with the Enforcement Bureau on or before March 1 in EB Docket No. 06-36,
for data pertaining to the previous calendar year.

Carriers must provide written notice within five business days to the Commission
of any instance where the opt-out mechanisms do not work properly, to such a

degree that consumers’ inability to opt-out is more than an anomaly.

(1) The notice shall be in the form of a letter, and shall include the carrier’s name,

a description of the opt-out mechanism (s) used, the problem (s) experienced,
the remedy proposed and when it will be/was implemented, whether the
relevant state commission (s) has been notified and whether it has taken any

action, a copy of the notice provided to customers, and contact information.
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(2) Such notice must be submitted even if the carrier offers other methods by
which consumers may opt-out.

[63 FR 20338, Apr. 24, 1998, as amended at 64 FR 53264, Oct. 1, 1999; 67 FR

59213, Sept. 20, 2002; 72 FR 31962, June 8, 2007]

PART 54_UNIVERSAL SERVICE

Sec. 54.405 Carrier obligation to offer Lifeline.

All eligible telecommunications carriers shall:

(a) Make available Lifeline service, as defined in Sec. 54.401, to qualifying
low-income consumers, and

(b) Publicize the availability of Lifeline service in a manner reasonably designed to
reach those likely to qualify for the service.

(c) Notify Lifeline subscribers of impending termination of Lifeline service if the
carrier has a reasonable basis to believe that the subscriber no longer meets the
Lifeline-qualifying criteria, as described in Sec. 54.409. Notification of impending
termination shall be in the form of a letter separate from the subscriber’s
monthly bill. A carrier providing Lifeline service in a state that has dispute
resolution procedures applicable to Lifeline termination, that requires, at a
minimum, written notification of impending termination, must comply with the
applicable state requirements.

(d) Allow subscribers 60 days following the date of the impending termination letter
required in paragraph (c) of this section in which to demonstrate continued
eligibility. Subscribers making such a demonstration must present proof of
continued eligibility to the carrier consistent with applicable state or federal
verification requirements, as described in Sec. 54.410 (c). Carriers must

terminate subscribers who fail to demonstrate continued eligibility within the
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60-day time period. A carrier providing Lifeline service in a state that has
dispute resolution procedures applicable to Lifeline termination must comply
with the applicable state requirements.

[65 FR 47905, Aug. 4, 2000, as amended at 69 FR 34600, June 22, 2004]

Sec. 54.411 Link Up program defined.

(a) For purposes of this subpart, the term “Link Up” shall describe the following
assistance program for qualifying low-income consumers, which an eligible
telecommunications carrier shall offer as part of its obligation set forth in Sec.
Sec. 54.101 (a) (9) and 54.101 (b):

(1) A reduction in the carrier’s customary charge for commencing telecommunications
service for a single telecommunications connection at a consumer’s principal
place of residence. The reduction shall be half of the customary charge or
$30.00, whichever is less; and

(2) A deferred schedule for payment of the charges assessed for commencing
service, for which the consumer does not pay interest. The interest charges not
assessed to the consumer shall be for connection charges of up to $200.00 that
are deferred for a period not to exceed one year. Charges assessed for
commencing service include any charges that the carrier customarily assesses
to connect subscribers to the network. These charges do not include any
permissible security deposit requirements.

(3) For an eligible resident of Tribal lands, a reduction of up to $70, in addition
to the reduction in paragraph (a)(1) of this section, to cover 100 percent of the
charges between $60 and $130 assessed for commencing telecommunications
service at the principal place of residence of the eligible resident of Tribal
lands. For purposes of this paragraph, charges assessed for commencing

telecommunications services shall include any charges that the carrier customarily



348

assesses to connect subscribers to the network, including facilities-based
charges associated with the extension of lines or construction of facilities
needed to initiate service. The reduction shall not apply to charges assessed for
facilities or equipment that fall on the customer side of demarcation point, as
defined in Sec. 68.3 of this chapter.

(b) A qualifying low-income consumer may choose one or both of the programs set
forth in paragraphs (a)(1) and (a)(2) of this section. An eligible resident of
Tribal lands may participate in paragraphs (a)(1), (a)(2), and (a)(3) of this
section.

(c) A carrier’s Link Up program shall allow a consumer to receive the benefit of
the Link Up program for a second or subsequent time only for a principal place
of residence with an address different from the residence address at which the
Link Up assistance was provided previously.

(d) An eligible telecommunications carrier shall publicize the availability of Link Up
support in a manner reasonably designed to reach those likely to qualify for the
support.

[62 FR 32948, June 17, 1997, as amended at 65 FR 47906, Aug. 4, 2000]

PART 79_CLOSED CAPTIONING AND VIDEO DESCRIPTION OF VIDEO
PROGRAMMING

Sec. 79.2 Accessibility of programming providing emergency information.
(a) Definitions. (1) For purposes of this section, the definitions in Sec. Sec. 79.1
and 79.3 apply.
(2) Emergency information. Information, about a current emergency, that is intended
to further the protection of life, health, safety, and property, i.e., critical details

regarding the emergency and how to respond to the emergency. Examples of
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the types of emergencies covered include tornadoes, hurricanes, floods, tidal
waves, earthquakes, icing conditions, heavy snows, widespread fires, discharge
of toxic gases, widespread power failures, industrial explosions, civil disorders,
school closings and changes in school bus schedules resulting from such
conditions, and warnings and watches of impending changes in weather.
Note to paragraph (a) (2): Critical details include, but are not limited to, specific
details regarding the areas that will be affected by the emergency, evacuation
orders, detailed descriptions of areas to be evacuated, specific evacuation routes,
approved shelters or the way to take shelter in one’s home, instructions on how
to secure personal property, road closures, and how to obtain relief assistance.
(b) Requirements for accessibility of programming providing emergency information.
(1) Video programming distributors must make emergency information, as defined
in paragraph (a) of this section, accessible as follows:

(1) Emergency information that is provided in the audio portion of the
programming must be made accessible to persons with hearing disabilities
by using a method of closed captioning or by using a method of visual
presentation, as described in Sec. 79.1 of this part;

(i1) Emergency information that is provided in the video portion of a regularly
scheduled newscast, or newscast that interrupts regular programming, must
be made accessible to persons with visual disabilities; and

(i11) Emergency information that is provided in the video portion of programming
that is not a regularly scheduled newscast, or a newscast that interrupts
regular programming, must be accompanied with an aural tone.

(2) This rule applies to emergency information primarily intended for distribution
to an audience in the geographic area in which the emergency is occurring.

(3) Video programming distributors must ensure that:



350

(1) Emergency information should not block any closed captioning and any
closed captioning should not block any emergency information provided by
means other than closed captioning; and

(i1) Emergency information should not block any video description and any
video description provided should not block any emergency information
provided by means other than video description.

(c) Complaint procedures. A complaint alleging a violation of this section may be
transmitted to the Commission by any reasonable means, such as letter, facsimile
transmission, telephone(voice/TRS/TTY), Internet e-mail, audio-cassette recording,
and Braille, or some other method that would best accommodate the complainant’s
disability. The complaint should include the name of the video programming
distributor against whom the complaint is alleged, the date and time of the
omission of emergency information, and the type of emergency. The Commis-
sion will notify the video programming distributor of the complaint, and the
distributor will reply to the complaint within 30 days.

[65 FR 26762, May 9, 2000, as amended at 65 FR 54811, Sept. 11, 2000]

PART 64_MISCELLANEOUS RULES RELATING TO COMMON CARRIERS-

Sec. 64.1120 Verification of orders for telecommunications service.

(a) No telecommunications carrier shall submit or execute a change on the behalf of
a subscriber in the subscriber’s selection of a provider of telecommunications
service except in accordance with the procedures prescribed in this subpart.
Nothing in this section shall preclude any State commission from enforcing these
procedures with respect to intrastate services.

(1) No submitting carrier shall submit a change on the behalf of a subscriber in the
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subscriber’s selection of a provider of telecommunications service prior to
obtaining:

(1) Authorization from the subscriber, and

(11) Verification of that authorization in accordance with the procedures prescribed

in this section. The submitting carrier shall maintain and preserve records of
verification of subscriber authorization for a minimum period of two years
after obtaining such verification.

(2) An executing carrier shall not verify the submission of a change in a
subscriber’s selection of a provider of telecommunications service received
from a submitting carrier. For an executing carrier, compliance with the
procedures described in this part shall e defined as prompt execution, without
any unreasonable delay, of changes that have been verified by a submitting
carrier.

(3) Commercial mobile radio services(CMRS) providers shall be excluded from the
verification requirements of this part as long as they are not required to
provide equal access to common carriers for the provision of telephone toll
services, in accordance with 47 U.S.C. 332 (c) (8).

(b) Where a telecommunications carrier is selling more than one type of telecommuni-
cations service(e.g., local exchange, intraLATA/intrastate toll, interLATA/interstate
toll, and international toll) that carrier must obtain separate authorization from
the subscriber for each service sold, although the authorizations may be made
within the same solicitation. Each authorization must be verified separately from
any other authorizations obtained in the same solicitation. Each authorization
must be verified in accordance with the verification procedures prescribed in this
part.

(c) No telecommunications carrier shall submit a preferred carrier change order
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(1)

@)

3)

unless and until the order has been confirmed in accordance with one of the

following procedures:

The telecommunications carrier has obtained the subscriber’s written or
electronically signed authorization in a form that meets the requirements of
Sec. 64.1130; or

The telecommunications carrier has obtained the subscriber’s electronic
authorization to submit the preferred carrier change order. Such authorization
must be placed from the telephone number (s) on which the preferred carrier
is to be changed and must confirm the information in paragraph (a) (1) of this
section. Telecommunications carriers electing to confirm sales electronically
shall establish one or more toll-free telephone numbers exclusively for that
purpose. Calls to the number (s) will connect a subscriber to a voice response
unit, or similar mechanism, that records the required information regarding the
preferred carrier change, including automatically recording the originating
automatic number identification; or

An appropriately qualified independent third party has obtained, in accordance
with the procedures set forth in paragraphs (¢)(3) (1) through (¢)(3) (iv) of
this section, the subscriber’s oral authorization to submit the preferred carrier
change order that confirms and includes appropriate verification data(e.g., the
subscriber’s date of birth or social security number). The independent third
party must not be owned, managed, controlled, or directed by the carrier or the
carrier’s marketing agent; must not have any financial incentive to confirm
preferred carrier change orders for the carrier or the carrier’s marketing agent;
and must operate in a location physically separate from the carrier or the

carrier’s marketing agent.

(1) Methods of third party verification. Automated third party verification
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systems and three-way conference calls may be used for verification
purposes so long as the requirements of paragraphs (c)(3) (i1) through
(©)(3) (1v) of this section are satisfied.

(11) Carrier initiation of third party verification. A carrier or a carrier’s sales
representative initiating a three-way conference call or a call through an
automated verification system must drop off the call once the three-way
connection has been established.

(ii1) Requirements for content and format of third party verification. All third
party verification methods shall elicit, at a minimum, the identity of the
subscriber; confirmation that the person on the call is authorized to make
the carrier change; confirmation that the person on the call wants to make
the carrier change; the names of the carriers affected by the change(not
including the name of the displaced carrier); the telephone numbers to be
switched; and the types of service involved. Third party verifiers may not
market the carrier’s services by providing additional information, including
information regarding preferred carrier freeze procedures.

(iv) Other requirements for third party verification. All third party verifications
shall be conducted in the same language that was used in the underlying
sales transaction and shall be recorded in their entirety. In accordance with
the procedures set forth in 4.1120(a)(1) (i1), submitting carriers shall
maintain and preserve audio records of verification of subscriber authorization
for a minimum period of two years after obtaining such verification.
Automated systems must provide consumers with an option to speak with a
live person at any time during the call.

(4) Any State-enacted verification procedures applicable to intrastate preferred

carrier change orders only.
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(d) Telecommunications carriers must provide subscribers the option of using one of
the authorization and verification procedures specified in Sec. 64.1120 (c) in
addition to an electronically signed authorization and verification procedure
under 64.1120 (c) (1).

(e) A telecommunications carrier may acquire, through a sale or transfer, either part
or all of another telecommunications carrier’s subscriber base without obtaining
each subscriber’s authorization and verification in accordance with Sec. 64.1120
(c), provided that the acquiring carrier complies with the following streamlined
procedures. A telecommunications carrier may not use these streamlined procedures
for any fraudulent purpose, including any attempt to avoid liability for violations
under part 64, subpart K of the Commission rules.

(1) No later than 30 days before the planned transfer of the affected subscribers
from the selling or transferring carrier to the acquiring carrier, the acquiring
carrier shall file with the Commission’s Office of the Secretary a letter
notification in CC Docket No. 00-257 providing the names of the parties to the
transaction, the types of telecommunications services to be provided to the
affected subscribers, and the date of the transfer of the subscriber base to the
acquiring carrier. In the letter notification, the acquiring carrier also shall
certify compliance with the requirement to provide advance subscriber notice
in accordance with Sec. 64.1120(e)(3), with the obligations specified in that
notice, and with other statutory and Commission requirements that apply to
this streamlined process. In addition, the acquiring carrier shall attach a copy
of the notice sent to the affected subscribers.

(2) If, subsequent to the filing of the letter notification with the Commission
required by Sec. 64.1120(e)(1), any material changes to the required information

should develop, the acquiring carrier shall file written notification of these
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changes with the Commission no more than 10 days after the transfer date
announced in the prior notification. The Commission reserves the right to
require the acquiring carrier to send an additional notice to the affected
subscribers regarding such material changes.

(3) Not later than 30 days before the transfer of the affected subscribers from the
selling or transferring carrier to the acquiring carrier, the acquiring carrier shall
provide written notice to each affected subscriber of the information specified.
The acquiring carrier is required to fulfill the obligations set forth in the
advance subscriber notice. The advance subscriber notice shall be provided in
a manner consistent with 47 U.S.C. 255 and the Commission’s rules regarding
accessibility to blind and visually-impaired consumers, 47 CFR 6.3, 6.5 of this
chapter. The following information must be included in the advance subscriber
notice:

(1) The date on which the acquiring carrier will become the subscriber’s new
provider of telecommunications service,

(i1) The rates, terms, and conditions of the service (s) to be provided by the
acquiring carrier upon the subscriber’s transfer to the acquiring carrier, and
the means by which the acquiring carrier will notify the subscriber of any
change (s) to these rates, terms, and conditions.

(ii1) The acquiring carrier will be responsible for any carrier change charges
associated with the transfer, except where the carrier is acquiring customers
by default, other than through bankruptcy, and state law requires the exiting
carrier to pay these costs;

(1v) The subscriber’s right to select a different preferred carrier for the telecommuni-
cations service (s) at issue, if an alternative carrier is available,

(v) All subscribers receiving the notice, even those who have arranged preferred
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carrier freezes through their local service providers on the service (s)
involved in the transfer, will be transferred to the acquiring carrier, unless
they have selected a different carrier before the transfer date; existing
preferred carrier freezes on the service (s) involved in the transfer will be
lifted; and the subscribers must contact their local service providers to
arrange a new freeze.

(vi) Whether the acquiring carrier will be responsible for handling any complaints
filed, or otherwise raised, prior to or during the transfer against the selling or
transferring carrier, and (vii) The toll-free customer service telephone number
of the acquiring carrier.

[65 FR 47691, Aug. 3, 2000, as amended at 66 FR 12892, Mar. 1, 2001; 66 FR
28124, May 22, 2001; 68 FR 19159, Apr. 18, 2003; 70 FR 12611, Mar. 15, 2005]
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Disputes and appeals
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185 Reference of disputes to OFCOM (1) This section applies in the case of a dispute

relating to the provision of network access if it is-

(a) a dispute between different communications providers;

(b) a dispute between a communications provider and a person who makes associated

facilities available;

(c) a dispute between different persons making such facilities available;

(d) a dispute relating to the subject-matter of a condition set under section 74(1)

between a communications provider or person who makes associated facilities

available and a person who(without being such a person) is a person to whom

such a condition applies; or

(e) a dispute relating to the subject-matter of such a condition between different

persons each of whom(without being a communications provider or a person

who makes associated facilities available) is a person to whom such a condition

applies.

(2) This section also applies in the case of any other dispute if-

(a) it relates to rights or obligations conferred or imposed by or under this Part or

any of the enactments relating to the management of the radio spectrum that

are not contained in this Part;
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(b) it is a dispute between different communications providers; and

(c) it is not an excluded dispute.

(3) Any one or more of the parties to the dispute may refer it to OFCOM.

(4) A reference made under this section is to be made in such manner as OFCOM
may require.

(5) The way in which a requirement under subsection (4)-

(a) is to be imposed, or

(b) may be withdrawn or modified,is by a notice published in such manner as
OFCOM consider appropriate for bringing the requirement,
withdrawal or modification to the attention of the persons who, in their
opinion, are likely to be affected by it.

(6) Requirements imposed under subsection (4) may make different provision for

different cases.

(7) A dispute is an excluded dispute for the purposes of subsection (2) if it is about-
(a) obligations imposed on a communications provider by SMP apparatus conditions;
(b) contraventions of sections 125 to 127;

(c) obligations imposed on a communications provider by or under any of sections
128 to 131; or

(d) the operation in the case of a communications provider of section 134.

(8) For the purposes of this section-

(a) the disputes that relate to the provision of network access include disputes as
to the terms or conditions on which it is or may be provided in a particular
case; and

(b) the disputes that relate to an obligation include disputes as to the terms or
conditions on which any transaction is to be entered into for the purpose of

complying with that obligation.
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186 Action by OFCOM on dispute reference (1) This section applies where a dispute
is referred to OFCOM under and in accordance with section 185.
(2) OFCOM must decide whether or not it is appropriate for them to handle the
dispute.
(3) Unless they consider-
(a) that there are alternative means available for resolving the dispute,
(b) that a resolution of the dispute by those means would be consistent with the
Community requirements set out in section 4, and
(c) that a prompt and satisfactory resolution of the dispute is likely if those
alternative means are used for resolving it, their decision must be a decision
that it is appropriate for them to handle the dispute.
(4) As soon as reasonably practicable after OFCOM have decided-
(a) that it is appropriate for them to handle the dispute, or
(b) that it is not, they must inform each of the parties to the dispute of their
decision and of their reasons for it.
(5) The notification must state the date of the decision.
(6) Where-
(a) OFCOM decide that it is not appropriate for them to handle the dispute, but
(b) the dispute is not resolved by other means before the end of the four months
after the day of OFCOM’s decision, the dispute may be referred back to
OFCOM by one or more of the parties to the dispute.
187 Legal proceedings about referred disputes (1) Where a dispute is referred or
referred back to OFCOM under this Chapter, the reference is not to prevent-
(a) the person making i,
(b) another party to the dispute,
(c) OFCOM, or
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(d) any other person, from bringing, or continuing, any legal proceedings with
respect to any of the matters under dispute.

(2) Nor is the reference or reference back to OFCOM under this Chapter of a
dispute to prevent OFCOM from-

(a) giving a notification in respect of something that they have reasonable grounds
for believing to be a contravention of any obligation imposed by or under any
an enactment;

(b) exercising any of their other powers under any enactment in relation to a
contravention of such an obligation; or

(c) taking any other step in preparation for or with a view to doing anything
mentioned in the preceding paragraphs.

(3) If, in any legal proceedings with respect to a matter to which a dispute relates,
the court orders the handling of the dispute by OFCOM to be stayed or sisted-

(a) OFCOM are required to make a determination for resolving the dispute only if
the stay or sist is lifted or expires; and

(b) the period during which the stay or sist is in force must be disregarded in
determining the period within which OFCOM are required to make such a
determination.

(4) Subsection (1) is subject to section 190 (8) and to any agreement to the contrary
binding the parties to the dispute.
(5) In this section “legal proceedings” means civil or criminal proceedings in or
before a court.
188 Procedure for resolving disputes (1) This section applies where-

(a) OFCOM have decided under section 186 (2) that it is appropriate for them to

handle a dispute; or

(b) a dispute is referred back to OFCOM under section 186(6).
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(2) OFCOM must-
(a) consider the dispute; and
(b) make a determination for resolving it.

(3) The procedure for the consideration and determination of the dispute is to be the
procedure that OFCOM consider appropriate.

(4) In the case of a dispute referred back to OFCOM under section 186(6), that
procedure may involve allowing the continuation of a procedure that has already
been begun for resolving the dispute by alternative means.

(5) Except in exceptional circumstances and subject to section 187 (3), OFCOM
must make their determination no more than four months after the following
day-

(a) in a case falling within subsection (1) (a), the day of the decision by OFCOM
that it is appropriate for them to handle the dispute; and

(b) in a case falling within subsection (1) (b), the day on which the dispute is
referred back to them.

(6) Where it is practicable for OFCOM to make their determination before the end
of the four month period, they must make it as soon in that period as
practicable.

(7) OFCOM must-

(a) send a copy of their determination, together with a full statement of their
reasons for it, to every party to the dispute; and

(b) publish so much of their determination as(having regard, in particular, to the
need to preserve commercial confidentiality) they consider it appropriate to
publish.

(8) The publication of information under this section must be in such manner as

OFCOM consider appropriate for bringing it to the attention, to the extent that



362

they consider appropriate, of members of the public.

189 Disputes involving other member States (1) This section applies where it appears
to OFCOM that a dispute referred or referred back to them under this Chapter
relates partly to a matter falling within the jurisdiction of the regulatory
authorities of another member State.

(2) A dispute relates to matters falling within the jurisdiction of the regulatory
authorities of another member State to the extent that-

(a) it relates to the carrying on of activities by one or both of the parties to the
dispute in more than one member State or to activities carried on by different
parties to the dispute in different member States; and

(b) the activities to which the dispute relates, so far as they are carried on in
another member State, are carried on in the member State for which those
authorities are the regulatory authorities.

(3) For the purposes of subsection (2) the activities that are carried on in a member
State include anything done by means of an electronic communications network,
or part of such a network, which is situated in that member State.

(4) Before taking any steps under this Chapter in relation to the reference or the
dispute, OFCOM must consult the other regulatory authorities within whose
jurisdiction the matter falls.

(5) It shall be the duty of OFCOM to secure that steps taken in relation to the
reference or dispute(whether taken by them or by the other regulatory
authorities) are, so far as practicable, agreed between OFCOM and those
authorities.

(6) Accordingly, section 188 is to have effect in relation to the reference as if the
period for making a determination which is specified in subsection (5) of that

section were such period(if any) as may be agreed between-
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(a) OFCOM; and

(b) the other regulatory authorities within whose jurisdiction the matter falls.
190 Resolution of referred disputes (1) Where OFCOM make a determination for

resolving a dispute referred to them under this Chapter, their only powers are

those conferred by this section.

(2) Their main power(except in the case of a dispute relating to rights and
obligations conferred or imposed by or under the enactments relating to the
management of the radio spectrum) is to do one or more of the following —

(a) to make a declaration setting out the rights and obligations of the parties to the
dispute;

(b) to give a direction fixing the terms or conditions of transactions between the
parties to the dispute;

(c) to give a direction imposing an obligation, enforceable by the parties to the
dispute, to enter into a transaction between themselves on the terms and
conditions fixed by OFCOM; and

(d) for the purpose of giving effect to a determination by OFCOM of the proper
amount of a charge in respect of which amounts have been paid by one of the
parties of the dispute to the other, to give a direction, enforceable by the party
to whom the sums are to be paid, requiring the payment of sums by way of
adjustment of an underpayment or overpayment.

(3) Their main power in the excepted case is just to make a declaration setting out
the rights and obligations of the parties to the dispute.

(4) Nothing in this section prevents OFCOM from exercising the following powers
in consequence of their consideration under this Chapter of any dispute-

(a) their powers under Chapter 1 of this Part to set, modify or revoke general

conditions, universal service conditions, access related conditions, privileged
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supplier conditions or SMP conditions;

(b) their powers to vary, modify or revoke wireless telegraphy licences or grants of
recognised spectrum access;

(c) their power to make, amend or revoke regulations under section 1 or 3 of the
Wireless Telegraphy Act 1949(c. 54).

(5) In the case of a dispute referred back to OFCOM under section 186 (6)-

(a) OFCOM may, in making their determination, take account of decisions already
made by others in the course of an attempt to resolve the dispute by alternative
means; and

(b) the determination made by OFCOM may include provision ratifying decisions
so made.

(6) Where OFCOM make a determination for resolving a dispute, they may require
a party to the dispute-

(a) to make payments to another party to the dispute in respect of costs and
expenses incurred by that other party in consequence of the reference of the
dispute to OFCOM, or in connection with it; and

(b) to make payments to OFCOM in respect of costs and expenses incurred by
them in dealing with the dispute.

(7) OFCOM are not, under subsection (6) (b), to require payments to be made to
them by a party to the dispute except-

(a) in a case where the dispute relates to the rights and obligations of the parties
to the dispute under the enactments relating to the management of the radio
spectrum; or

(b) where it appears to OFCOM that the reference of the dispute by that party was
frivolous or vexatious or that that party has otherwise abused the right of

reference conferred by this Chapter.
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(8) A determination made by OFCOM for resolving a dispute referred or referred
back to them under this Chapter binds all the parties to the dispute.

(9) Subsection (8) is subject to section 192.
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Part 5 Competition in communications markets
Chapter 1 Functions of OFCOM under competition legislation

369 Matters in relation to which OFCOM have competition functions (1) In this
Chapter references to communications matters are references to any one or more of
the following-

(a) the provision of electronic communications networks;

(b) the provision of electronic communications services;

(c) the provision or making available of services or facilities which are provided or
made available-

(1) by means of, or in association with the provision(by the same person or
another) of, an electronic communications network or electronic communi-
cations service; or

(i1) for the purpose of facilitating the use of any such network or service
(whether provided by the same person or another);

(d) apparatus used for providing or making available anything mentioned in the
preceding paragraphs;
(e) broadcasting and related matters.
(2) The Secretary of State may by order make such amendments of subsection (1) as
he may consider appropriate for the purpose of modifying the description of
activities in respect of which any of the provisions of this Part-

(a) confer functions on OFCOM under Part 1 of the Competition Act 1998(c. 41) or
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relate to the carrying out by OFCOM of those functions; or
(b) confer functions on OFCOM under Part 4 of the Enterprise Act 2002(c. 40) or
relate to the carrying out by OFCOM of those functions.

(3) No order is to be made containing provision authorised by this section unless a
draft of the order has been laid before Parliament and approved by a resolution of
each House.

370 OFCOM’s functions under Part 4 of the Enterprise Act 2002 (1) The functions to
which subsection (2) applies shall be concurrent functions of OFCOM and the
Office of Fair Trading.

(2) This subsection applies to the functions of the Office of Fair Trading under Part
4 of the Enterprise Act 2002(market investigations)(other than sections 166 and
171) so far as relating to commercial activities connected with communications
matters.

(3) So far as necessary for the purposes of, or in connection with, subsections (1) and
(2), references in Part 4 of the Enterprise Act 2002 to the Office of Fair Trading
(including references in provisions of that Act applied by that Part) shall be
construed as including references to OFCOM except-

(a) in sections 166 and 171; and
(b) where the context otherwise requires.

(4) In subsection (2) the reference to activities connected with communications
matters, so far as it is a reference to activities connected with any apparatus
falling within paragraph (d) of section 369(1), includes a reference to—

(a) the supply and export of any such apparatus; and
(b) the production or acquisition of any such apparatus for supply or export.
(5) Before the Office of Fair Trading or OFCOM first exercises in relation to any

matter functions which are exercisable concurrently by virtue of this section, that
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person shall consult the other.

(6) Neither the Office of Fair Trading nor OFCOM shall exercise in relation to any
matter functions which are exercisable concurrently by virtue of this section if
functions which are so exercisable have been exercised in relation to that matter
by the other.

(7) It shall be the duty of OFCOM, for the purpose of assisting the Competition
Commission in carrying out an investigation on a reference made to them by
OFCOM by virtue of subsection (1), to give to the Commission-

(a) any information which is in OFCOM’s possession and relates to matters falling
within the scope of the investigation and-
(1) is requested by the Commission for that purpose, or
(11) is information which, in OFCOM’s opinion, it would be appropriate for that
purpose to give to the Commission without any such request;

and

(b) any other assistance which the Commission may require, and which it is within
OFCOM’s power to give, in relation to any such matters, and the Commission,
for the purposes of carrying out any such investigation, shall take into account
any information given to it for that purpose under this subsection.

(8) If any question arises as to whether, by virtue of this section, any functions fall
to be, or are capable of being, carried out by OFCOM in relation to any particular
case, that question shall be referred to and determined by the Secretary of State.

(9) No objection shall be taken to anything done under Part 4 of the Enterprise Act
2002(c. 40) by or in relation to OFCOM on the ground that it should have been
done by or in relation to the Office of Fair Trading.

(10) Section 117 of the Enterprise Act 2002(offences of supplying false or misleading

information) as applied by section 180 of that Act shall have effect so far as
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relating to functions exercisable by OFCOM by virtue of this section as if the
references in section 117(1)(a) and (2) to the Office of Fair Trading included
references to OFCOM.

(I1) Subject to subsection (12), section 3 does not apply in relation to anything done
by OFCOM in the carrying out of their functions by virtue of this section.
(12) In the carrying out of any functions by virtue of this section OFCOM may
nevertheless have regard to any of the matters in respect of which a duty is
imposed by section 3(1) to (4) if it is a matter to which the Office of Fair

Trading is entitled to have regard in the carrying out of those functions.

371 OFCOM’s functions under the Competition Act 1998 (1) The functions to which
subsection (2) applies shall be concurrent functions of OFCOM and the Office of
Fair Trading.

(2) This subsection applies to the functions of the Office of Fair Trading under the
provisions of Part 1 of the Competition Act 1998(c. 41) (other than sections 38
(1) to (6) and 51) so far as relating to-

(a) agreements, decisions or concerted practices which are of the kind mentioned in
section 2(1) of that Act(agreements, decisions or practices affecting trade and
having as their object or effect the prevention, restriction or distortion of
competition) and which relate to activities connected with communications
matters; or

(b) conduct which is of the kind mentioned in section 18(1) of that Act(conduct
abusing a dominant position) and relates to such activities.

(3) So far as necessary for the purposes of, or in connection with, the provisions of
subsections (1) and (2), references to the Office of Fair Trading in Part 1 of the
Competition Act 1998 are to be read as including references to OFCOM, except-

(a) in sections 38(1) to (6), 51, 52(6) and (8) and 54, and
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(b) where the context otherwise requires.

(4) In subsection (2), the reference to activities connected with communications
matters, so far as it is a reference to activities connected with any apparatus
falling within paragraph (d) of section 369(1), includes a reference to-

(a) the supply and export of any such apparatus; and

(b) the production or acquisition of any such apparatus for supply or export.

(5) In section 54 of the Competition Act 1998-

(a) in subsection (1)(definition of “regulator” for the purposes of Part 1 of that Act),
for paragraph (a) there shall be substituted —

“(a) the Office of Communications;”

(b) in subsection (4)(power to make regulations about concurrent functions of the
Office of Fair Trading and sectoral regulators), “or by Chapter V of Part I of
the Transport Act 2000” there shall be inserted “to this Act, by Chapter 5 of
Part 1 of the Transport Act 2000 or by section 371 of the Communications Act
2003”.

(6) In paragraph 5 of Schedule 2 to the Competition Act 1998(publication of list of
networking arrangements under the 1990 Act excluded from the Chapter 1
prohibition) —

(a) in sub-paragraph (2), for “The Independent Television Commission(“ITC”)” there
shall be substituted “OFCOM”; and

(b) in sub-paragraph (3), for “The ITC” there shall be substituted “OFCOM”.

(7) In section 59(1) of the Competition Act 1998(interpretation of Part 1), after the
definition of “Minister of the Crown” there shall be inserted —

“OFCOM” means the Office of Communications;”.
(8) OFCOM may carry out, in respect of activities connected with communications

matters and concurrently with the Office of Fair Trading, the functions of the
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Office of Fair Trading under any of paragraphs 3, 7, 19(3) and 36 to 39 of
Schedule 13 to the Competition Act 1998(transitional provisions).

(9) If any question arises as to whether, by virtue of this section, any functions fall
to be, or are capable of being, carried out by OFCOM in relation to a particular
case, that question shall be referred to and determined by the Secretary of State.

(10) No objection shall be taken to anything done under by or in relation to OFCOM

under the Competition Act 1998(c. 41) on the ground that it should have been
done by or in relation to the Office of Fair Trading.

(I1) Subject to subsection (12), section 3 does not apply in relation to anything done
by OFCOM in the carrying out of their functions by virtue of this section.
(12) In the carrying out of any functions by virtue of this section OFCOM may
nevertheless have regard to any of the matters in respect of which a duty is
imposed by section 3(1) to (4) if it is a matter to which the Office of Fair

Trading is entitled to have regard in the carrying out of those functions.

372 Application of the Competition Act 1998 to news provision (1) Section 194A of
the 1990 Act(which modifies the Competition Act 1998 in relation to agreements
relating to Channel 3 news provision) shall be amended as follows.

(2) In subsection (1)(meaning of “relevant agreement”)-

(a) for “section 31A(a)” there shall be substituted “section 280 of the Communications
Act 2003”; and
(b) for “section 31(2)”(in both places) there shall be substituted “that section”.

(3) In subsections (2), (6) and (7)(b)(i) (consultations with and notifications to the
Office of Fair Trading), after the words “the OFT”, in each place where they
occur, there shall be inserted “and OFCOM”.

(4) In subsection (3)(b)-

(a) for “section 31(2)” there shall be substituted “section 280 of the Communications
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Act 2003”; and
(b) for “section 31(1) and (2)” there shall be substituted “that section of that Act of
2003”.
(5) In subsection (5)(c)(declaration without notification), after “the OFT” there shall
be inserted “or OFCOM or both of them”.
(6) In subsection (7)(restriction on exercise by Office of Fair Trading of Chapter III
powers)-
(a) for “The OFT may not” there shall be substituted “Neither the OFT nor OFCOM
may”; and
(b) for paragraph(a) there shall be substituted-
“(a) the Secretary of State has been notified by the OFT or(as the case may be)
by OFCOM of its or their intention to do so; and”.
(7) In subsection (8)(notice by Office of Fair Trading to the Secretary of State), for
the words from the beginning to “assist” in paragraph(a) there shall be substituted-
(8) Where the OFT or OFCOM is or are proposing to exercise any Chapter III
powers in respect of a relevant agreement, it or they must give the Secretary of
State particulars of the agreement and such other information-
(a) it considers or(as the case may be) they consider will assist”.
(8) In subsection (9), in the definition of “Chapter Il powers”, for “given to the OFT

by” there shall be substituted “of the OFT and of OFCOM under”.
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Enforcement of conditions

94 Notification of contravention of conditions

(1) Where OFCOM determine that there are reasonable grounds for believing that a
person is contravening, or has contravened, a condition set under section 45, they
may give that person a notification under this section.

(2) A notification under this section is one which- (a) sets out the determination made
by OFCOM,; (b) specifies the condition and contravention in respect of which that
determination has been made; and (c) specifies the period during which the person
notified has an opportunity of doing the things specified in subsection (3).

(3) Those things are- (a) making representations about the matters notified; (b)
complying with notified conditions of which he remains in contravention; and (c)
remedying the consequences of notified contraventions.

(4) Subject to subsections (5) to (7) and section 98(3), the period for doing those
things must be the period of one month beginning with the day after the one on
which the notification was given.

(5) OFCOM may, if they think fit, allow a longer period for doing those things
either(a) by specifying a longer period in the notification; or (b) by subsequently,
on one or more occasions, extending the specified period.

(6) The person notified shall have a shorter period for doing those things if a shorter
period is agreed between OFCOM and the person notified.

(7) The person notified shall also have a shorter period if- (a) OFCOM have reasonable
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grounds for believing that the contravention is a repeated contravention; (b) they
have determined that, in those circumstances, a shorter period would be appropriate;
and (c) the shorter period has been specified in the notification.

(8) A notification under this section- (a) may be given in respect of more than one
contravention; and (b) if it is given in respect of a continuing contravention, may
be given in respect of any period during which the contravention has continued.

(9) Where a notification under this section has been given to a person in respect of
a contravention of a condition, OFCOM may give a further notification in respect
of the same contravention of that condition if, and only if- (a) the contravention
is one occurring after the time of the giving of the earlier notification; (b) the
contravention is a continuing contravention and the subsequent notification is in
respect of so much of a period as falls after a period to which the earlier notifica-
tion relates; or (c) the earlier notification has been withdrawn without a penalty
having been imposed in respect of the notified contravention.

(10) OFCOM must not give a notification under this section in a case in which- (a)
they decide that a more appropriate way of proceeding in relation to the
contravention in question would be under the Competition Act 1998 (c. 41); and
(b) they publish a statement to that effect in such manner as they consider
appropriate for bringing their decision to the attention of the persons who, in
their opinion, are likely to be affected by it.

(11) For the purposes of this section a contravention is a repeated contravention, in
relation to a notification with respect to that contravention, if- (a) a previous
notification under this section has been given in respect of the same
contravention or in respect of another contravention of the same condition; and
(b) the subsequent notification is given no more than twelve months after the

day of the making by OFCOM of a determination for the purposes of section
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95(2) or 96(2) that the contravention to which the previous notification related

did occur.

95 Enforcement notification for contravention of conditions
(1) This section applies where-
(a) a person(“the notified provider”) has been given a notification under section 94;
(b) OFCOM have allowed the notified provider an opportunity of making represent-
ations about the matters notified; and
(c) the period allowed for the making of the representations has expired.
(2) OFCOM may give the notified provider an enforcement notification if they are
satisfied-
(a) that he has, in one or more of the respects notified, been in contravention of a
condition specified in the notification under section 94; and
(b) that he has not, during the period allowed under that section, taken all such steps
as they consider appropriate- (1) for complying with that condition; and (i1)
for remedying the consequences of the notified contravention of that condition.
(3) An enforcement notification is a notification which imposes one or both of the
following requirements on the notified provider-
(a) a requirement to take such steps for complying with the notified condition as
may be specified in the notification;
(b) a requirement to take such steps for remedying the consequences of the notified
contravention as may be so specified.
(4) A decision of OFCOM to give an enforcement notification to a person-
(a) must be notified by them to that person, together with the reasons for the
decision, no later than one week after the day on which it is taken; and
(b) must fix a reasonable period for the taking of the steps required by the

notification.
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(5) It shall be the duty of a person to whom an enforcement notification has been
given to comply with it.
(6) That duty shall be enforceable in civil proceedings by OFCOM-
(a) for an injunction;
(b) for specific performance of a statutory duty under section 45 of the Court of
Session Act 1988 (c. 36); or

(c) for any other appropriate remedy or relief.

96 Penalties for contravention of conditions

(1) This section applies (in addition to section 95) where-

(a) a person (“the notified provider”) has been given a notification under section 94;

(b) OFCOM have allowed the notified provider an opportunity of making representa-
tions about the matters notified; and

(c) the period allowed for the making of the representations has expired.

(2) OFCOM may impose a penalty on the notified provider if he-

(a) has, in one or more of the respects notified, been in contravention of a condition
specified in the notification under section 94; and

(b) has not, during the period allowed under that section, taken the steps OFCOM
consider appropriate- (1) for complying with the notified condition; and (1)
for remedying the consequences of the notified contravention of that condition.

(3) Where a notification under section 94 relates to more than one contravention, a
separate penalty may be imposed in respect of each contravention.

(4) Where such a notification relates to a continuing contravention, no more than one
penalty may be imposed in respect of the period of contravention specified in the
notification.

(5) OFCOM may also impose a penalty on the notified provider if he has contra-

vened, or is contravening, a requirement of an enforcement notification given
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under section 95 in respect of the notified contravention.
(6) Where OFCOM impose a penalty on a person under this section, they shall-
(a) within one week of making their decision to impose the penalty, notify that
person of that decision and of their reasons for that decision; and
(b) in that notification, fix a reasonable period after it is given as the period within
which the penalty is to be paid.
(7) A penalty imposed under this section-
(a) must be paid to OFCOM; and
(b) if not paid within the period fixed by them, is to be recoverable by them

accordingly.

97 Amount of penalty under s. 96
(1) The amount of a penalty imposed under section 96 is to be such amount not
exceeding ten per cent. of the turnover of the notified provider's relevant business
for the relevant period as OFCOM determine to be-
(a) appropriate; and
(b) proportionate to the contravention in respect of which it is imposed.
(2) In making that determination OFCOM must have regard to-
(a) any representations made to them by the notified provider;
(b) any steps taken by him towards complying with the conditions contraventions of
which have been notified to him under section 94; and
(c) any steps taken by him for remedying the consequences of those contraventions.
(3) For the purposes of this section-
(a) the turnover of a person's relevant business for a period shall be calculated in
accordance with such rules as may be set out by order made by the Secretary
of State; and

(b) provision may also be made by such an order for determining what is to be
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treated as the network, service, facility or business by reference to which the
calculation of that turnover falls to be made.

(4) No order is to be made containing provision authorised by subsection (3) unless
a draft of the order has been laid before Parliament and approved by a resolution
of each House.

(5) In this section- “relevant business” means(subject to the provisions of an order
under subsection (3) and to subsections (6) and (7)) so much of any business
carried on by the notified provider as consists in any one or more of the
following-

(a) the provision of an electronic communications network;

(b) the provision of an electronic communications service;

(c) the making available of associated facilities;

(d) the supply of directories for use in connection with the use of such a network
or service;

(e) the making available of directory enquiry facilities for use for purposes
connected with the use of such a network or service;

(f) any business not falling within any of the preceding paragraphs which is carried
on in association with any business in respect of which any access-related
condition is applied to the person carrying it on; “relevant period”, in relation to
a contravention by a person of a condition set under section 45, means-

(a) except in a case falling within paragraph (b) or (c), the period of one year
ending with the 31st March next before the time when notification of the
contravention was given under section 94; (b) in the case of a person who at
that time has been carrying on that business for a period of less than a year, the
period, ending with that time, during which he has been carrying it on; and (c)

in the case of a person who at that time has ceased to carry on that business,
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the period of one year ending with the time when he ceased to carry it on.

(6) In the case of a contravention of an SMP apparatus condition the relevant
business is so much of any business carried on by the person in respect of whose
contravention the penalty is imposed as consists in the supply of electronic
communications apparatus.

(7) So much of any business of a person on whom the penalty is imposed as falls
within paragraph (f) of the definition of a relevant business shall be disregarded
for the purposes of this section except in relation to- (a) a contravention of an
access-related condition imposed in respect of that business; or

(b) a contravention of an enforcement notification given under section 95 relating to
such a condition.

(8) In this section “the notified provider” has the same meaning as in section 96.

98 Power to deal with urgent cases
(1) This section applies where OFCOM determine-

(a) that they are entitled to give a notification under section 94 with respect to a
contravention by a person (“the contravening provider”) of a condition set under
section 45, other than an SMP apparatus condition;

(b) that there are reasonable grounds for suspecting that the case is an urgent case;
and

(c) that the urgency of the case makes it appropriate for OFCOM to take action
under this section.

(2) A case is an urgent case for the purposes of this section if the contravention has
resulted in, or creates an immediate risk of-

(a) a serious threat to the safety of the public, to public health or to national security;

(b) serious economic or operational problems for persons (other than the contraven-

ing provider) who are communications providers or persons who make associated
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facilities available; or

(c) serious economic or operational problems for persons who make use of electro-
nic communications networks, electronic communications services or associated
facilities.

(3) OFCOM may, in a notification under section 94 with respect to the contravention,
specify a period of less than one month for doing the things mentioned in
subsection (3) of that section.

(4) OFCOM shall also have power to give to the contravening provider-

(a) a direction that his entitlement to provide electronic communications networks or
electronic communications services, or to make associated facilities available, is
suspended (either generally or in relation to particular networks, services or
facilities); or

(b) a direction that that entitlement is restricted in the respects set out in the
direction.

(5) A direction under subsection (4)-

(a) must specify the networks, services and facilities to which it relates; and

(b) except so far as it otherwise provides, takes effect for an indefinite period beginning
with the time at which it is notified to the person to whom it is given.

(6) A direction under subsection (4)-

(a) in providing for the effect of a suspension or restriction to be postponed, may
provide for it to take effect only at a time determined by or in accordance with
the terms of the direction; and

(b) in connection with the suspension or restriction contained in the direction or
with the postponement of its effect, may impose such conditions on the
contravening provider as appear to OFCOM to be appropriate for the purpose of

protecting his customers.
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(7) Those conditions may include a condition requiring the making of payments-
(a) by way of compensation for loss or damage suffered by the contravening pro-
vider’s customers as a result of the direction; or
(b) in respect of annoyance, inconvenience or anxiety to which they have been put
in consequence of the direction.
(8) OFCOM have power to revoke a direction given under subsection (4)-
(a) with effect from such time as they may direct;
(b) subject to compliance with such requirements as they may specify; and
(c) to such extent and in relation to such networks, services or facilities, or parts of

a network, service or facility, as they may determine.

99 Confirmation of directions under s. 98
(1) As soon as reasonably practicable after giving a direction under section 98(4),
OFCOM must give the person to whom it is given-
(a) an opportunity of making representations to them about the grounds on which it
was given and its effect; and
(b) an opportunity of proposing steps to remedy the situation.
(2) As soon as practicable after the period allowed by OFCOM for making those
representations has ended, they must determine-
(a) whether the contravention providing the grounds for the giving of the direction
did occur; and
(b) whether the circumstances made it an urgent case justifying the giving of the
direction.
(3) If OFCOM decide that the contravention did occur and that the direction was
justified, they may confirm the direction.
(4) If not, they must exercise their power to revoke it.

(5) As soon as reasonably practicable after determining whether to confirm the



382

direction, OFCOM must notify the person to whom it was given of their
decision.
(6) Conditions included in a direction by virtue of section 98(7) have effect only if

the direction is confirmed.

100 Suspending service provision for contraventions of conditions
(1) OFCOM may give a direction under this section to a person who is a communi-
cations provider or makes associated facilities available(“the contravening provider”)
if they are satisfied-

(a) that he is or has been in serious and repeated contravention of conditions set
under section 45, other than an SMP apparatus condition;

(b) that an attempt, by the imposition of penalties or the giving of enforcement
notifications under section 95 or both, to secure compliance with the contra-
vened conditions has failed; and

(c) that the giving of the direction is appropriate and proportionate to the serious-
ness(when repeated as they have been) of the contraventions.

(2) A direction under this section is-

(a) a direction that the entitlement of the contravening provider to provide electronic
communications networks or electronic communications services, or to make
associated facilities available, is suspended (either generally or in relation to
particular networks, services or facilities); or

(b) a direction that that entitlement is restricted in the respects set out in the direction.

(3) A direction under this section-

(a) must specify the networks, services and facilities to which it relates; and

(b) except so far as it otherwise provides, takes effect for an indefinite period
beginning with the time at which it is notified to the person to whom it is

given.
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(4) A direction under this section-

(a) in providing for the effect of a suspension or restriction to be postponed, may
provide for it to take effect only at a time determined by or in accordance with
the terms of the direction; and

(b) in connection with the suspension or restriction contained in the direction or
with the postponement of its effect, may impose such conditions on the
contravening provider as appear to OFCOM to be appropriate for the purpose of
protecting that provider’s customers.

(5) Those conditions may include a condition requiring the making of payments(a) by
way of compensation for loss or damage suffered by the contravening provider’s
customers as a result of the direction; or (b) in respect of annoyance, inconven-
ience or anxiety to which they have been put in consequence of the direction.

(6) If OFCOM consider it appropriate to do so (whether or not in consequence of
representations or proposals made to them), they may revoke a direction under
this section or modify its conditions-

(a) with effect from such time as they may direct;

(b) subject to compliance with such requirements as they may specify; and

(c) to such extent and in relation to such networks, services or facilities, or parts of
a network, service or facility, as they may determine.

(7) For the purposes of this section there are repeated contraventions by a person of
conditions set under section 45 to the extent that-

(a) in the case of a previous notification given to that person under section 94,
OFCOM have determined for the purposes of section 95(2) or 96(2) that such a
contravention did occur;

(b) in the period of twelve months following the day of the making of that determi-

nation, one or more further notifications have been given to that person in respect
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of contraventions of a condition set under section 45; and
(c) the previous notification and the subsequent ones all relate to contraventions of

the same condition (whether the same contravention or different contraventions).

101 Suspending apparatus supply for contraventions of conditions

(I) OFCOM may give a direction under this section to a person who supplies
electronic communications apparatus (“the contravening supplier”) if they are
satisfied-

(a) that he is or has been in serious and repeated contravention of any SMP apparatus
conditions;

(b) that an attempt, by the imposition of penalties or the giving of enforcement notifica-
tions under section 95 or both, to secure compliance with the contravened
conditions has failed; and

(c) that the giving of the direction is appropriate and proportionate to the serious-
ness(when repeated as they have been) of the contraventions.

(2) A direction under this section is-

(a) a direction to the contravening supplier to cease to act as a supplier of electronic
communications apparatus(either generally or in relation to apparatus of a particular
description); or

(b) a direction imposing such restrictions as may be set out in the direction on the
supply by that supplier of electronic communications apparatus(either generally
or in relation to apparatus of a particular description).

(3) A direction under this section takes effect, except so far as it otherwise provides,
for an indefinite period beginning with the time at which it is notified to the
person to whom it is given.

(4) A direction under this section-

(a) may provide for a prohibition or restriction to take effect only at a time determined
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by or in accordance with the terms of the direction; and

(b) in connection with a prohibition or restriction contained in the direction or with
the postponement of its effect, may impose such conditions on the contravening
supplier as appear to OFCOM to be appropriate for the purpose of protecting
that supplier's customers.

(5) Those conditions may include a condition requiring the making of payments-

(a) by way of compensation for loss or damage suffered by the contravening supplier’s
customers as a result of the direction; or

(b) in respect of annoyance, inconvenience or anxiety to which they have been put
in consequence of the direction.

(6) If OFCOM consider it appropriate to do so (whether or not in consequence of
representations or proposals made to them), they may at any time revoke a
direction under this section or modify its conditions-

(a) with effect from such time as they may direct;

(b) subject to compliance with such requirements as they may specify; and

(c) to such extent and in relation to such apparatus or descriptions of apparatus as
they may determine.

(7) For the purposes of this section there are repeated contraventions by a person of
SMP apparatus conditions to the extent that-

(a) in the case of a previous notification given to that person under section 94,
OFCOM have determined for the purposes of section 95(2) or 96(2) that such
a contravention did occur;

(b) in the period of twelve months following the day of the making of that determi-
nation, one or more further notifications have been given to that person in
respect of contraventions of an SMP apparatus condition; and

(c) the previous notification and the subsequent ones all relate to contraventions of
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the same condition (whether the same contravention or different contraventions).

102 Procedure for directions under ss. 100 and 101

(1) Except in an urgent case, OFCOM are not to give a direction under section 100
or 101 unless they have-

(a) notified the contravening provider or contravening supplier of the proposed direction
and of the conditions (if any) which they are proposing to impose by that
direction;

(b) provided him with an opportunity of making representations about the proposals
and of proposing steps for remedying the situation; and

(c) considered every representation and proposal made to them during the period
allowed by them for the contravening provider or the contravening supplier to
take advantage of that opportunity.

(2) That period must be one ending not less than one month after the day of the
giving of the notification.

(3) As soon as practicable after giving a direction under section 100 or 101 in an
urgent case, OFCOM must, provide the contravening provider or contravening
supplier with an opportunity of-

(a) making representations about the effect of the direction and of any of its conditions;
and

(b) proposing steps for remedying the situation.

(4) A case is an urgent case for the purposes of this section if OFCOM-

(a) consider that it would be inappropriate, because the contraventions in question
fall within subsection (5), to allow time, before giving a direction under section
100 or 101, for the making and consideration of representations; and

(b) decide for that reason to act in accordance with subsection (3), instead of

subsection (1).
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(5) The contraventions fall within this subsection if they have resulted in, or create an
immediate risk of-
(a) a serious threat to the safety of the public, to public health or to national security;
(b) serious economic or operational problems for persons(apart from the contravening
provider or contravening supplier) who are communications providers or persons
who make associated facilities available; or
(c) serious economic or operational problems for persons who make use of electronic
communications networks, electronic communications services or associated
facilities.
(6) In this section- “contravening provider” has the same meaning as in section 100,

and “contravening supplier” has the same meaning as in section 101.

103 Enforcement of directions under ss. 98, 100 and 101
(1) A person is guilty of an offence if he provides an electronic communications
network or electronic communications service, or makes available any associated
facility-
(a) while his entitlement to do so is suspended by a direction under section 98(4)
or 100; or
(b) in contravention of a restriction contained in such a direction.
(2) A person is guilty of an offence if he supplies electronic communications apparatus-
(a) while prohibited from doing so by a direction under section 101; or
(b) in contravention of a restriction contained in such a direction.
(3) A person guilty of an offence under this section shall be liable-
(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.
(4) Sections 94 to 99 apply in relation to a contravention of conditions imposed by

a direction under section 98, 100 or 101 as they apply in relation to a contraven-
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tion of conditions set under section 45.

104 Civil liability for breach of conditions or enforcement notification
(1) The obligation of a person to comply with-

(a) the conditions set under section 45 which apply to him,

(b) requirements imposed on him by an enforcement notification under section 95,
and

(c) the conditions imposed by a direction under section 98 or 100, shall be a duty
owed to every person who may be affected by a contravention of the condition
or requirement.

(2) Where a duty is owed by virtue of this section to a person-

(a) a breach of the duty that causes that person to sustain loss or damage, and

(b) an act which- (i) by inducing a breach of the duty or interfering with its perfor-
mance, causes that person to sustain loss or damage, and (ii) is done wholly or
partly for achieving that result, shall be actionable at the suit or instance of that
person.

(3) In proceedings brought against a person by virtue of subsection (2)(a) it shall be
a defence for that person to show that he took all reasonable steps and exercised
all due diligence to avoid contravening the condition or requirement in question.

(4) The consent of OFCOM is required for the bringing of proceedings by virtue of
subsection (1)(a).

(5) Where OFCOM give a consent for the purposes of subsection (4) subject to
conditions relating to the conduct of the proceedings, the proceedings are not to

be carried on by that person except in compliance with those conditions.
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